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BOBE/:

OBaa nybaurKaumja NpeTcTaByBa pe3anmMe Ha 06YKUTe o4prKaHM BO PaMKM Ha NPOEKTOT
Ha ApaBoKaTcKaTa Komopa Ha Penybnvka MakegoHuja co ¢dMHaHCUCKa noaapluka Ha
Ambacapgata Ha CA Bo PM u bupoTto 3a mefyHapogHa 6opba npoTMB HApPKOTULUM WU
cnposeayBakbe Ha 3akoHuTte (MH/1) co Hacnos ,,06yKa Ha aaBOKaTUTE Ha oabpaHa 3a HOBMOT
3aKOH 3a KpMBMYHATa MocTanka M Ha 3aKOHOT 3a oapeayBatbe Ha BUAOT U OgMepyBakbe Ha
BMCMHATA Ha Ka3HaTa".

Llenta Ha nybaunkaumjaTta e ga ce KOHUEHTPUPAAT AUCKYCMUTE U corniedyBarbaTta Ha
YYECHUUMTE M Ha NpedaBaynTe (M egHUTE M APYrUTe alBOKaTU Ha ogbpaHa) o4 goceraliHaTta
NPaKTMYHA NpMMeHa Ha 3aKOHOT 3a KpPMBMYHA MNOCTanKa M Toa Npen ce oA acnekT Ha
oabpaHaTa M MOXKHOCTUTE Taa Aa buae edmMKacHa U o4 aneKT Ha HeBOeAHaYeHaTa NpaKTUKa
N Pa3IMYHNOT TPETMAH Ha NPaBHUTE CUTYaLMK, HO M BOOYYBakE Ha oApeaeHn HeJocTaToum
Ha 3aKOHCKOTO peLlleHne U NpobneMn Bo NpaKTUUYHaTa NPMMEHa.

Mopaau AMMUTUPAHWUOT 6poj Ha 0BYKM HA UCTUTE He Belle MOXKHO LeIOCHO Aa ce
ondartar cuTe CermeHTM o NPaKTMYHATa MPMMEHA Ha 3aKOHOT 3a KPMBMYHA NOCTANKa, TyKy
6ea pasrneayBaHM camo ogpefieH AeNl Ha Npawarba MHUUMPaAHU o4, NpesaBaynte u of
yyecHuuuTe.

TeKcToT Hema nNpeTeH3nja Aa buae NpMpaYHKK 3a afBOKaTUTe Ha oa6paHa, oabpaHaTa
“ He Tpeba Aa paboTn co NpUpaYHULLM, TYKY BO CEKOj KOHKPETEH C/y4aj Ha Hajgobap HauuH
[la TO 3aLTUTU UHTEPECOT Ha KAMEeHTOT. Ho, MMajkn npeasua, AeKka BO KOHKPETHUOT NPOeKT
3a 0OYyKM 33 MPaKTUMYHATa NPUMEHa Ha 3aKOHOT 3a KpMBMYHATA NOCTaMNKa Of acnekToT Ha
opbpaHaTta yyectsyBaa noseke og 250 yyecHWUM, 33 afBOKATUTE Ha oabpaHa e KOPUCHO
3abeneLlwkunTe, UCKycTBaTa M NpobaemuTe UCTaKHATK 04, TOj 3HaUnTeNeH bpoj Ha afBOKaTK Ha
onbpaHaTa Aa ce HajaaT Ha e4HO MECTO U 4@ UM MOC/Y»KaT BO NPaKTUKaTa Ha a4BOKATUTE KOM
y4yecTByBaaT BO KPWBMYHMTE NOCTanku. Bo Taa cmucia oBOj maTepujan e HameHeT 3a
afiBOKaTUTE Ha oabpaHa.

Pegocnegotr Ha KomMeHTapuTe e cnopej, peaocnefoT Ha ogpeabute Ha Kou ce
ogHecyBane [AWCKYCMUTE M CcorneAyBarbaTa M Ha NpeAaBayYnTe M Ha Yy4yecHUUUTe BO
AWCKycujaTa. HamepHo He e NpaBeHa rpajaumja cnopej Ba*KHOCT, 3aToa WTO Kora ce paboTtu
3a 046paHa Ha KMEHT TEWKO MOXe oApeaeHa NpaBHa CUTyaLmMja Aa Ce OLEHM KaKo MoOMasKy
Ba)KHa BO OAHOC Ha Apyra cuTyauuja.

Mmnankaymute og, norpewHa uUan pasainydyHa MnpakTMyHa npumeHa Ha 3aKoOHOT 3a
KPpuBMYHaTa NOCTAankKa moxe aa ce I'IOjaBaT BO ceKoja HaTaMOLWHa d>a3a o4 NocCTankaTta.

3apaan noronema nperneaHocT npu KOpUCTeHE Ha MaTepujanoT, BO UCTMOT ce
BMETHaTU U oapeabute on, 3aKOHOT 3a KPMBMYHA MOCTANKa Ha KOM LWITO Ce opHecyBa
COOABETHOTO M3/1arakbe, a UCTO Taka BO O4PEAEHN CETMEHTU U NOBMKYBaHETO Ha COOABETHA
CYACKa nNpakTMKa Ha EBponckMoT cyp 3a 4YOBEKOBM nNpaBa MMajkM o npeasus
HaZHaUMOHA/IHMOT KapaKTep Ha EBponckaTta KoHBeHUMja 3a 3alUTUTA HAa YOBEKOBUTE NpaBsa
KaKo COCTaBeH Aen Ha NpaBHMOT nopeaok Ha Penybanka MakeaoHuja.



CYMAPHU COTNEAYBAHA:

1. NPABUYHO BOAEHKE HA KPUBUYHATA NMOCTAMNKA

Ynen 1
LUen Ha 3akoHOM
0O80j 30KOH 2u ymepdysa rnpasusnama coO Kou Ce O0B803MOX(Y8a MPABUYHO 800ere Ha
Kpusu4Hama rnocmarnka, maka wmo HUKoj HeguH 0a He bude ocydeH, a Ha cmopumesnom Ha
Kpusu4yHOmMo 0esio 0a My ce u3pe4ye KPUBUYHA CAHKUUja nod ycrnosume rnpedsudeHu 80
KpusuYHUOM 30KOHUK U 8p3 OCHOBG HO 30KOHUMO CripogedeHa nocmarika.

Ynen 5
Mpaeo Ha npasu4Ho cydere
Jluyemo obsuHemoO 3a KpuBUYHO 0es0 UMA MpPABO 80 MNPABUYHO U jaBHO cyoderbe rpeod
He3asuCeH U HerpucmpaceH cyo, 80 KOHMPAOUKMOPHA NocmanKka 0a Moxce 0a 2u ocriopysa
obsuHeHujama npomus He20 u 0a nNpeodsaaza u ussedysa 0oKa3u 80 c8oja 006paHa.

YneH 290
CyOcKa KoHmpoaa Had 3aKoHUMocma

(1) /luyemo kKoe cmema OeKa co npes3emaremo Ha HeKoe 00 Oejcmsujama e nospedeHo
HeKoe He2080 MpPaso, Moxe 80 POK 00 ocyM 0eHa 00 003HABAHLEMO 34 Nnpe3emMarbemo Ha
dejcmsuemo 0a nodHece #anba 0o cyoujama HA npemxo0Ha NocmMarnka, Koj e 00axeH co
peweHue 0a 00a1y4u 30 3aKOHUMOCMA Ha 0ejcmauemo usau MepKama, co Wmo Auyemo He ce
02paHuUYy8a 60 npPasomo 0a NodHece KPUBUYHA MpuUjasad u 80 Mpasomo ceojama npasHa
3awmuma 0a ja ocmeapysa Ha Opy2 HAYUH.

(2) Mo ucnumysawemo HA 30KOHUMOCMA HA osue npe3emeHu Oejcmeuja, cyoujama Ha
npemxo0Hama nocmarnka 0oHecysa peuwieHue, Koe ce docmasyea 00 jagHuom obguHumen u
nodHocumesniom Ha xanbama. llpomus o8a peweHue e 00380aeHaA ¥ asnba 0o coesemom 00
yneHom 25 cmae (5) Ha 080j 3aKOH, Koj e 0onxceH no ¥anbama 0a nocmanu 80 PoK 00 mpu
deHa.

MpaKTUYHUTE CUTyaUMM KOM MOXKe [a Ce MnoAasBenaTt nog NpaBUYHO BOAEHE HA
KPUBMYHaTa NOCTanka, WM NO3Ha4YajHMOT acrneKT 33 aABOKaTUTE Ha oa6paHa — NoBpeaaTa Ha
NPaBMYHOTO BOAEHE HAa KPMBUYHATA NOCTAMNKa ce MHOTYOPOjHU U peuyncu Henpeasuaneu,
MOYHYBAjKM O, HABUAYM TEXHWYKM MPOO/SEeMM KaKO LITO Ce HEMOMKHOCT Ja ce OCTBapu
HenocpeaeH KOHTAKT CO OOBWHWUTENOT AypU W BO MPUTBOPCKM NpeameT, a co uen
peannsaumnja Ha NPaBOTO Ha oAbpaHa NPeKy yKaxyBare Ha $aKTu, AO0Ka3n U 0bjacHyBama,
00 peasHn HEeMOXHOCTM 3a CrpoBeayBatbe Ha OpaHUTencka ucTpara, obesbenyBare Ha
[OKa3n, HeAOCTMT Ha Bpeme 3a MoAroTOBKA Ha oabpaHa 3apaAnm 3aKOHCKM NUMUTUPAHM
poKoBu 1 6e360j Apyrn cuTyaunm.



ApBoKaTuUTe Ha opbpaHa BO CEKOj KOHKPETeH Cay4yaj r'M BOOYYBAaT KOHPETHUTe
MaHudecTaumm Ha nospeauTe Ha NPABUYHOTO BOLEHE HAa KPUBMYHATA NOCTAMNKa, HO BO
NMMUTUPAH BPOj Ha CyYamn MM KOPUCTAT M OHaKa CKPOMHUTE 3aKOHCKM pelleHuja 3a peasHa
3alUTWTa Ha NPABOTO HA NPABMYHO BOAEHE HA NOCTaNKaTa.

EAHO of TMe cpeacTBa 3a 3alITUTA Ha NPABOTO HA NPABMYHO BOAEHE HA NOCTankKaTta e
¥anbaTa Ha HE3aKOHUTOCT Ha AejCTBUja U MepKK NpeaBuaeHa Bo YneHoT 290 og 3aKoHOT 3a
KPMBMYHATa NocTanka. Bo npaKTWyHaTa npumeHa Ha OBOj YNeH, MOKpPaj NacMBHOCTA Ha
afBOKaTMTe Ha oabpaHa KoM LWTO MHOry peTKo ro Kopucrat, npobnem ce jaByBa U BO
Pa3/IMYHOTO TONIKYBakbe Ha OBaa oapeaba oA cTpaHa Ha CyA0BUTE U3Pa3eHOo NPeKy PasanyHu
peleHuja.

MNMmeHo, Kaj ogpeneHn cyamm Ha npeTxoAHa NocTanka obpasnoxeHnjaTa ce Bo NpaseL,
[leKa 0Baa Cy/ZiCKa KOHTPO/1a HaZ, 3aKOHUTOCTa Ce OAHEeCyBa CamMo Ha NpeaMCTpakHa NoCTanka,
HO He W Ha MUCTPaKHa NocTamnKka uamM Ha HaTaMoLleH TEK Ha NOCTanKaTta, Npu WTo Aypw goara
n 0o oTdpnarbe Ha Kanbute Kako HegonywTeHw. Kaj Apyrvu cyamm Ha npeTxogHa nocTarnka,
CTaBOT € AeKa CyACKaTa KOHTPO/1a HaZ 3aKOHUTOCTA Ce O4HECYBa M Ha UCTPayKHaTa NocTanka
M UCTUTE NOCTanyBaaT Mo BAOXKEHUTE Kanbu 1 ce BNyLITAaT BO UCMIUTYBaHE Ha NOCTOEHE NN
HEenocToere Ha HE3aKOHUTOCT Ha AEjCTBUja NI MEpPKa.

3a agBoKatTuTe Ha oabpaHa NOCTOEHETO Ha CYACKa KOHTPOMA Haj, 3aKOHUTOCTA M Toa
BO cuTe Ga3m Ha NOCTanKaTa BKAYYUTENHO NPEANCTPAXKHA U UCTPaXKHa NoCTanka npeTcraBysa
WCKNYYUTENHO 3HAYajHO CPeacTBO BO MHTEpPEeC Ha NPaBMYHOTO BOAEHE Ha KPUBMYHATA
nocranka. AZBokaTuTe Ha ogbpaHa BO yHKLMja Ha 3alWITMTa HA MPABOTO Ha MPABUYHO
BOAEHE Ha MOCTanKkata BO C/Ny4Yaj Ha KOHCTaTMparbe Ha BMNO0 KaKoB TMM Ha HE3aKOHUTU
fiejcTBUja nIM mepKu Tpeba aa ro KopuctaT oBa NPaBHO CPeACTBO.

CMucnaTa Ha cyackaTa KOHTpoJsia BO oBMe ¢asu e BO Toa LITO CNopes, BaXKeuyknoT
CUCTEM HA KPWBMYHATA MOCTanNKa MOCTanNKWMTe ce BOAAT Of CTpaHa Ha O6BMHMTENOT T.e
noanumnjaTa No HeroBo OBAacTyBarbe. HeAOCTUIOT Ha CyACKA KOHTPOMA Ha 3aKOHWUTOCTA Ha
fiejcTBujaTa ja npaBM ogbpaHaTa HeedpmKacHa 3aToa LWTO HE NOCTOM HAYMH HE3AKOHUTOCTUTE
[la Ce KOHCTaTUpaarT, a Co Toa M OTCTPAHAT BO KPATOK POK MO HUBHOTO CTOPYBatbE.

MpumapHa ynora Ha ogpeabaTa e epuKacHa 3aWITUTA O HE3aKOHUTU AejcTBMja NPeKy
cyacka KoHTpona. Cenak nak oBaa KOHTPO/a He ro orpaHM4yyBa MPaBOTO HAa APYr TN Ha
3alUTUTA Of HE3aKOHWUTOCTUTE (BPEMEHCKM nomanky eduKacHa) M Toa CO NogHecyBare
KPMBUYHA NpMjaBa UM NPaBHa 3alUTMTa KOja ce OCTBapyBa Ha APYr HauYMH.

Mmajkn npeasua Aeka gocera Hema BOeAHadyBakbe Ha CyACKaTa MpPaKTUKa OKony
pa3nMyHaTa NpMMeHa Ha oapenbata oa uneH 290 of 3aKOHOT 3a KPMBUYHA NOCTankKa, co uen
yHanpeayBarbe Ha epUKacHOCTa Ha NPaBOTO Ha oAbpaHaTa HEONXOAHO € NpeLusnparbe Ha
OnceroT Ha OBaa CyACKa KOHTPONa, a CO TOa WU Hej3MHO 3ajakHyBakbe KaKo asaTKka Ha
onbpaHaTa JieKka ce oAHecyBa Ha MoBpeAn Ha NpaBa CO HEe3aKOHUTU [ejCTBUja UAN MEPKM
CTOPEHN U BO MpeAuCTpaskHaTa, HO M BO MCTPa)KHaTa MOCTanka, Kako U BOBeAyBatbe Ha
[BOCTENEHOCT CO *anba A0 HenocpeaHO NOBUCOKMOT CyA, a He 10 UCTUOT CyA, KaKBo LITO e
CerawHoTo pelleHue.



ACneKToT Ha NPaBMYHO BOAEHE HA NOCTankKaTa AeduHUpPaH co onwTuTe ogpenbun nma
CepnOo3eH HeaoCTaTOK 3aToa LWTO He e COAP’KaHa eKCcnauumMTHa oapeaba 3a caHKuMja BO
C/ly4aj HA NpeKpLyBarbe Ha NPaBMYHOTO BOAEHE Ha NOCTAaNKata U NPaBUYHOTO CyAere BO
reHepasiHa CMWUCNA KAKO MNpasBa 3aWTUTEHM CO 4neHOT 6 on EBponckaTa KOHBeHLUMja 3a
4YOBEKOBM MpaBM, Na aABOKaTUTE Ha oabpaHa rnM ynoTpebyBaaT cBOMTE BELWTUMHWU TUe
npeKpLyBara Aa rm nogpeaaT nog oapeseHn NPUroBopun 1 Xanbu n ga rm MHKopnopupaaT
BO oApefeHU KanbeHn OCHOBM HajYecTo co NoBMKyBarbe Ha EKYI, wTo e ucnpaseH, HO 3a
¥Kan BO CyACKaTa NPaKTMKA MHOTY HeedUKACeH HauYMH HA 3alUTUTa HA NpaBaTa Ha KAUEHTUTe
npea 4oMalHUTE CYA0BM KOM LWITO HEAOBOJIHO ja NpUMeHyBaaT NnpakTukaTta Ha ECHI, na gypu
W ja uIrHopupaar.

HajmasnKy WTO MOMe Aa ce Hanpasu e Aa ce npeasuau nocebeH anbeH OCHOB
noBpeaa Ha NPaBoOTO Ha NPABMYHO CyAeHE CO eKCM/IMUMUTHO NojacHyBarbe AeKa Taa nospeaa
ce oaHecyBa He caMo Ha ¢dasaTa cyaere, TYKY U Ha LEeOKYMHOTO BOAEeHEe Ha KpMBMUYHATA
nocranka Bo cute ¢asu — o4 NPeaMCTpaNkHa, Ma ce A0 3aBpluyBakbe Ha NocTankaTta, LWTo
BCYLLUHOCT NpeTcTaByBa CTas M Ha EBPOMNCKMOT Cy/, 3a YOBEKOBM Npasa.

BoeaHo, Baka aedpuHnpaHaTta nospeaa Tpeba ga npeTcTtaByBa OCHOB M 33 BOHpeAHO
npeucnuTyBakbe Ha NPaBOCW/IHA NpecyAa U Aa ce O4HeCyBa He Camo Ha XanbeHaTa nocTanka
TYKY Ha LLe/IMOT TEeK Ha MoCTankaTa Kako u 6e3 orpaHuyyBaykaTa ogpenba og, NOCTOjHOTO
pelleHne “aa moxkena ga Bavjae” Ha NPaBUIHOTO O4Jy4YyBamse.




2. NPECYMMNUUIA HA HEBUHOCT

YneH 2
Mpecymnyuja Ha HesuHoCcM

(1) /luyemo ob68UHEMO 30 KPUBUYHO O€es10 Ke ce CMema 3a He8UHO cé 000eKa He2oeama 8uHda
He 6ude ymepdeHa co NpasocusHa CyOCKa npecyoa.

(2) AprasHume opeaHu, cpedcmeama 30 jaBHO UHGopMupare u Opyeume cybjekmu ce
0oaxcHU Oa ce npudpxcysaam 00 npasusnomo o0 cmasom (1) Ha 080j YneH, a co ceoume jasHU
u3jasu 3a nocmankama wmo e 80 mek He cmeam 0a 2u nogpedam npasama Ha obsuHemuom
U owmemeHuUoOm, KaKo u cyockama He3agucHOCM U HernpucmpacHocm.

Esponcka KoHeeHYuja 3a 3awmuma Ha YoeeKosume npasa
YneH 6
Mpaso Ha npasuyHa cyocka nocmanka
2. CeKoj Koj e obsuHem 3a Kpusu4Ho 0eslo ce cMema 3a HesuH cé 000eKa He208ama 8UHA He
ce OOKaxce o 3aKOHCKU nam.

MpaKTMYHMTE NPaBHU CUTYyaLMKM KOM LUTO Ce OAHEecyBaaT Ha npecymnuujaTta Ha HEBMHOCT
febuHUpaHa BO NoHanpes uMTupaHaTa ogpenba of 3aKOHOT 3a KPUBMYHA MOCTankKa, HO U
KaKo COCTaBeH Zen o4 npaBoTo Ha dep cyaere oa yYneH 6 on EBponckata KOHBeHUMja 3a
3alUTUTa Ha YOBEKOBUTE MpaBa, NPEeTCTaByBaaT UCKIYYUTENHO 3a4eCTEHO MPEKpPLUyBake Ha
NPaBOTO MpPM WTO UCTOTO Ce TpaHCPOopMMpPa BO NPECYMMLMja Ha BUHOBHOCT.

ApBokaTuTe Ha oabpaHa BO PyHKLMja Ha 3alITUTA Ha NPecymnuujata Ha HEBUHOCT
KaKo gen og nNpaBoTo Ha dep cyaere Tpeba NOCTOjaHO Aa ja UCTaKHYBaaT BO cuTe $asu Ha
nocTtankata. MoTeHUMpPareTO Ha NPecyMnumjaTa Ha HeBMHOCT Tpeba Aa 6uae BO MOYETOKOT
M BO CyLUTMHaTa Ha CEKOj BOBEZEH roBOP Ha aZBOKATOT HAa oabpaHaTta. KoHLenToT Ha Toa
NCKayKyBakbe BO HUKO]j C/ly4aj HE MOXKe Aa buae aeka oabpaHata Ke ja fOKaKe HEBMHOCTA Ha
KAMEHTOT, TYKY AE€Ka Mpecymnuujata e NoCTOeYKM LBPCT GAaKT Ha HEBMHOCTA CO Ornes Ha
$aKToT AeKka 06BUHMTENOT € TOj LUTO M3HECYyBa A0Ka3M 3a BMHA, a oabpaHaTta ru nobusa Tme
OKa3un.

BoeagHo, BOBeAyBaHeTO Ha JierMcNaTUMBHATA 3aWITUTA Ha MPaABOTO Ha MPaBMYHO
cyOerbe Kako CyliTecTBeHa MoBpeda BO *KasnbeHa MocTanka M BO MOCTanka no BOHPeAHo
npencnuTyBatbe Ha MNPaBOCK/IHA Mpecyda Ke ja yHanpeau 3aliTMTaTa Ha npecymnuujata Ha
HEBWHOCT CO OrNe, AeKa UCTaTa NPEeTCTaByBa COCTABEH e/ Ha NPaBOTO Ha NPaBUYHO CyAeHbe,
na 1 noBpeAara Ha Npecymnumjata Ha HEBUHOCT Ke ce noaBeAyBa Noj Toj »KaibeH 0CHOB KaKo
M OCTaHATUTE eIeMEHTM Ha NPaBUYHOTO CyAeHE.
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3. OCTBAPYBAKE HA TNPABATA HA OABPAHATA BO KOPENAUMUIA CO
3ANOYHYBAHKE HA KPUBUYHATA MNMOCTAMKA

UYnen 19
3anoyHysare Ha KpusuyHaMa nocmManka u nocaeduyume o0 3ano4YHyearemo Ha
nocmankama

(1) KpusuyHama nocmanka 3ano4yHyea co u3dasare Ha Hapedba 3a criposedysare
UCMpaxcHa nocmarika, uau co npeomo rfnpe3emeHo UucmpaicHo oejcmeue nped o0a bude
uzdadeHa Hapedba 3a criposedysare UCMPAaMHA [oCmarnka, co ornpeoesnysare Ha
enasHama pacnpasa no obsuHumeneH npednoe uau npusamda myxcba, co npedqaoe 3a
u3dasare KaszHeH Has02 Uunu co rnpedsoe 3a onpedenysare MepKka Ha 6e3bedHocm.

(2) Koza e nponuwaHo 0eka 3aMoYHy8AHEMO HA KPUBUYHA MOCMANKA UMA 3d 1ocaeduyu
o2paHuU4ysarbe HA onpedesaeHU rpasea, mue Hacmanysaam co 0006pysarbe Ha
obsuHUMeEnHUOM akm.

Ynen 295

UcmpaxrcHu dejcmeuja
(1) Bo mekom Ha ucmpaxcHama rnocmanka, jagHUom ob68UHUMEN MOMe CO2/1CHO CO
o0pedbume 00 080 30KOH 0a 2u npeseme criedHuU8e UCMpPAaXHU dejcmsuja:
- npempec,
- npuspemeHo obezbedysarbe U 003emarbe Ha rnpedmemu usau umom,
- ucnumysarbe Ha 0COMHUYeHuUoOm,
- ucnumysarbe Ha ceedouu,
- onpeodenysare seuimayerbe,
- y8UO U peKoHCMpyKuyuja u
- nocebHU UCMPAXCHU MepKU.
(2) UcmpaxcHu dejcmeuja moxce 0a ce npezemam u rpeod nosedysaremo Ha UcCmpamHama
nocmanka 00KOsIKY Nocmou ornacHocm 00 0071a2arbe, 100 ycs08uU U 80 MOCMArKa ypedeHu
CO 080j 3QKOH.

Cnopeg yneH 19 og 3KI KpMBMYHaTa nocTanKka 3ano4Hysa Co:

e WN3pasarbe Ha Hapeaba 3a cnpoBeayBarbe Ha UCTPaXKHa NOCTanka Uau

e Co NpBOTO NPeB3eMEHO UCTPAXKHO AejcTBue npes Aa buae ngaaeHa Hapeaba 3a
cnposeflyBarbe Ha UCTPaXKHa NOCTarka.

Bo npakTuMyHaTa npumeHa Ha 3aKOHOT 3a KPWBMYHA MNOCTanKa aJBoKaTuTe ce
CpekaBaaT CO CMTyallMja Kora He € MOXKHO [ia M peannsupaar npasaTa Ha ogbpaHaTa 3apaau
HEMOXHOCT Aa ce oZpeau BO Koja $a3a e nocrankarta: npeaucTpaxkHa - Kora KpuBMYHaTa
nocTanka cé ylTe He ce CMeTa 3a 3anoyvHaTta, UM UCTPaXKHa - Kora KPMBMYHATa NnocTanka e
BeKe 3amnoyHarTa.

TaKoB e C/y4ajoT Koj HajuecTo e NoTeHUMpPaH Ha obyKnTe, a Toa e peanmsaumjaTa Ha

nNpaBoOTO Ha yBuA BO cnucu. MNpaBoTo Ha yBMA BO CMUCK M 3an03HaBakbe CO AOKa3nTe NpoTuB
06BMHETMOT M BO HEFOBA KOPUCT € e4HO 04, OCHOBHUTE NpaBa HabpojaHu Bo YneH 70 oa 3KIM.
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MomeHTOT Ha MMI'I/'IeMeHTaLI,VIja Ha OBa NpPaBo N HAYNHOT HA HEroBa MMI'I}'IEMeHTaLI,Mja
He e BoegHayeH. Bo NPaKTUKaTa npea 06BUHUTENUTE U cyaosute op,pe,a,6aTa AeKa
KpnBnYHaTa NOCTANKa C€ CMETA 3a 3aNn04YHaTa CO NPBOTO NPeEB3EMEHO UCTPAXKHO ,Cl,ejCTBMe e
peyncn uenoCcHo UrHopwupaHa, na Taka CO 06jaCHyBaI-be AEeKa npeameToTtr € BO ¢a3a Ha
npegncrtpaxkHa NocTtanka Ha o,u,6paHaTa He 1 ce 403B0O/1yBa yBng BO CNNCUTE U 3aNO3HaBakbe
CO AOKa3uTte.

BakBUTe CTaBOBM Ce MOTXPAHETM CO MpPaBHAaTa NpasHMHa BO 3aKOHOT 33 KPUBMYHA
nocTarnka, BO CMMCO/ [leKa He € Pery/inpaH PoK BO KOj LUTO 0OBMHUTE/IOT € AO/IKEH Aa AoHece
Hapepnba 3a cnpoBeayBate Ha UCTPaXKHa NnocTanka. Ho, Bo ciiyyaj Kora e npumMeHIMB BTOPUOT
MOMEHT 33 3aMOoYHyBaHE€ Ha KPMBUYHA NOCTAMNKa — Npe3emMare Ha UCTPaXKHO AejcTBMe npes
AOoHecyBarkbe Ha Hapeaba 3a cnpoBedyBakbe Ha WCTParkKHa MOCTanka, Yy4vyecHUuumTe
HenoZeNieHo ro CMeTaaT 3a KpLUEeH e Ha NPaBoTo Ha oabpaHaTa HeA403BOYBakETO HA YBUA, U
3ano3HaBakbe CO AO0Ka3uTe, 3aTOa LTO cornacHo yneH 79 og 3Kl BO TEKOT Ha KpUBMYHATA
nocrtanka 6paHUTENOT MMa NpaBo Aa M pasrfieayBa CNUCUMTE U AO0KasuTe, COrlacHO Co
oapenbuTe Ha 3aKOHOT. “Bo mekom Ha Kpusu4yHama nocmanka” nogpasbupa o, cammoT
HEj31H NOYETOK, a MOYETOKOT Ha KPMBMYHATA NOCTAnNKa cornacHo yneH 19 op 3KI HacTanysa
BO NpeB3eMake Ha NPBOTO UCTPaXKHO AejcTBUE.

Kako npuvmep, npes3emarbeTO Ha MWCTPaXHO AejcTBME npeTpec Ha NpocTopuu
npeTcTaByBa MOMEHT Ha 3amnoyHyBakbe Ha KPWBMYHATa NOCTanNKa npej AoHecyBarbe Ha
Hapegba 3a cnpoBedyBakbe HA  WUCTpPa)KHA nocTanka. Hema npaBHa noTkpena
06pa3NoKEHNETO AEKA UCTPAXKHOTO AEjCTBUE NPETPEC Ce BPLUM BO NPeAMCTPaXKHa NocTanka
3aToa WTO BO YneH 295 og 3KIM e TOYHO HaBedeHO KOW Ce UCTPAXKHUTE AejcTBMja U ylTe
noBeKe HaBeAEHO e AeKa Ce CNpOoBeAyBaaT BO TEK Ha MCTPAXKHA NoOCTanKa. Toa 3HauM Aeka
Kora jaBHMOT 0b6BMHUTEN Ke npesB3eme BWUNO Koe of, WUCTPaXKHUTe AejcTBMja - MpeTpec,
npuspemeHo obesbeayBarbe M OA3emarbe Ha NpPeamMeTM WAW UMOT, UCNUTYBarbe Ha
OCOMHMWYEHUOT, UCMUTYBakbe Ha CBeJouu, onpegenysaktbe BellTayewe, YBUA U
PEKOHCTPYKLUMjA M NOCEOHN NCTPAXKHU MEPKM, Ce CMETA AeKa CO TOa ja 3aN04YHaN KPUBMYHATA
nocTanka ywTe npea AoHecyBakbe Ha Hapeaba 3a cnpoBeAyBakbe Ha UCTPAXKHA NOCTanKa u
06BUHETNOT M BPAHUTENOT I'M OCTBAPYBAAT CUTE NpaBa KOM MM NpunaraaT cnopes 3aKoHOT 33
KpMBMYHA NOCTaNKa CO MOMEHTOT Ha 3ano4yHyBake Ha KpMBMYHATA NOCTAMNKa, BKAYyYNTEHO
YBMAOT BO CMMCK 1 3an03HaBakbe COo AoKasuTe.
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4.yBMnAa BO CNUCKU O OOABPAHATA

YneH 70

MNMpaea Ha o6euHemuom
Cekoj obsuHem 2u uma cnedHuse OCHOBHU NpPasa:
- 0a 6ude HaspemeHO U 0emasnHoO UHGOPMUPAH, HA ja3uK wmo 2o pazbupa, 3a desnama 3a
KOou ce mosapu u 3a 0oKazume npomues Hezo,
- 0a uma 00B80/IHO B8peMe U MOXCHOCMU 3a No020meysar-e Ha ceojama 006paHa, a ocobeHo
da uma ysuo eo criucume u 0a bude 3ano3HaeH co 0OKA3umMe npomus He2o U 80 He208d
Kopucm, KaKo U 0a KOMyHUyupa co bpaHumes ro coricmeeH uzbop,
- 0a 6ude cydeH 80 He2080 Npucycmeo u 0a ce bpPaHU AUYHO UAU CO NoMow Ha bpaHumen rno
concmeeH U36op, a 00KOAKYy Hema cpedcmea 0a naamu bpaHumer, 0a dobue becrnaameH
bpaHumen Koza moa 20 bapaam uHmMepecume Ha npasdamad,
- 0a ja usHece ceojama 006paHa,
- 0a He bude npucuneH 0a 0ade ucka3z npomus cebe uau ceoume b6aAUCKU UAU Oa npusHae
8UHQ,
- 0a UMa MoXcHoCm 0a ce U3jacHuU 3a ghakmume u 00Ka3ume Wmo 20 mosapam u 0a 2u U3Hece
cume pakmu u 00KaA3u Wmo My 00am 80 npusoe,
- camuom unu npeky bpaHumen 0a eu ucnuma ceedoyume nNPomue Hez2o, Kako u 0a my ce
o0be3b6edu npucycmeo u ucnumyeare Ha ceedoyume 80 He208a Kopucm rnood ucmu ycsao8u,
KOKO U ceedoyume rnpomue Hezo u
- 80 MeKom Ha 271a8HAMa pacnpasa 0a ce coeemyesa co ceojom bpaHumes, HO He Moxce 0a
ce 00208apPa KAKO Ke 002080pU HA MOCMABEHO NPAUIdHbe.

Ynen 79
Yeuo Ha 6paHumesom eo cnucume
(1) Bo mekom Ha kpusuyHama rnocmanka, 6paHuUmMesnom uma npaso 0a eu paseaneda crnucume
u 0oKasume, coznacHo co o0pedbume 00 080j 30KOH.
(2) BpaHumenom uma npaeo 0a Hanpasu yeud u 0a dobue npenuc o0 3anucHuUyume u
dpyaume crniucu 00 dejcmeaujama Ha Kou 00bpaHama umana npaso 0a fnpucycmeaeyesd, a Kou
ce Yyysaam 80 jasHOmMo ob8uHUMes1cMao.

MpaKkTMYyHaTa NpumMeHa Ha oBue oapenbu Bo Hajronem 6poj Ha ciyyam e KpajHo
HEKOH3UCTEHTHA NPM WTO Ha agBOKaTUTe Ha oabpaHa BO oapeneHn 06BUHUTENCTBA UM Ce
[L03B0J1yBa KOMMPaHE - N3aBakbe KOMnu, HO BO APYru C/ly4an Camo pPayHo NpenuilyBakbe Ha
[loKasuTe.

YneHot 70 og 3aKoHOT 3a KpuBM4YHa NocTanka npeasnaysa Aeka OCHOBHO NpaBoO Ha
obBuHeTMOT € npaBoTo Ha AO0BOJIHO Bpeme U MOXKHOCTU 3a noAroTsyBarbe€ Ha CBOjaTa
op,6paHa, a ocobeHo npasoTo Aa MMa yBuUA4 BO CnUCUTE U Oa 6|/|,u,e 3ano3HaeH COo AOKa3ute
NnpPpoOTUB HETro0 1 BO HETrOBa KOPUCT.

MpaBoTO Ha OBMHETMOT Aa buAae 3ano3HaeH Co AOKa3uTe NPOTUB HEro NpeTcTaByBa
Aen v oa npuHUMnoT Ha dep cyaemwe, ondateH co uneH 6 og EKYM. Opa ctpaHa Ha
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EBpONCKMOT cyg 3a YOBEKOBM NpaBa AoHeceHU ce BpojHM Npecyam NOBP3aHM CO NPABOTO Ha
yBua, Bo cnucuTe. Bo cnyuajot Dolenec v Croatia (Annnkaumja 6poj 25282/06) CyaoT yTBpaumn
AeKa HeorpaHMYeHWoT MpucTan BO CNUCUTE Ha NPeaMeTOT M HeOorpaHMYeHOTO MpPaBo Ha
ynotpeba Ha 3abenewku, na pypu u pobusarwe ¢oOTOKONMja OfF peneBaHTHaTa
AOKYMEeHTalUMja npeTcTaByBa OCHOBEH Mpeayc/noB 3a OCTBapyBake HAa NPAaBUMYHOTO cyaere
BO KPMBMYHA NOCTankKa.

JononHuTtenHo, EBPONCKMOT CyA 3a YOBEKOBM MpaBa NpeKy cBojaTa NPaKTUKa yTBpAUN
AeKa 1 BO npeacyacka ¢asa - Bo Cyyaj Ha onpeaenyBatbe Ha MepKa nputeop, Tpeba aa buae
MCNOYMTYBaH NPUHUMNOT Ha dep cyaere 3arapaHTupaH co yYneH 6 og KoHseHuujaTta. Bo
cnyyajot Lietzow v Germany (Annukauuja 6poj 24479/94) Cypot yTBpAMA [eKa Ha
obsuHeTnoT Tpeba aa my buae OBO3MOMKEH MpMCTan A0 AOKa3uTe Ha Kou ce Hasumpa
npeanoroT 3a onpegesnysakbe MepKa NPUTBOP Ha OBBUHUTENOT, AaZEeHA MOXKHOCT Aa ce
3aMo3Hae Co coapXKMHATa Ha A0KA3UTe, KaKo U Aa My buae 0BO3MOXKEHO Aa 'M KOMEHTUpa
AoKasuTe.

Heno3B0/1lyBatb€TO Ha KOMMpPatbe M M34aBakbe KONUM Ha oabpaHaTa, a NOHeKoraw u
LLe/IOCHOTO OHEBO3MOXYBak€e Ha yBMA, BO CNUCUTE MPEeTCTaByBa NPEeKpLlyBarbe Ha NnpaBaTa
Ha oabpaHaTa, Nopaau WTo NoTpebHOo e aBoKaTUTe Ha ogbpaHa Bo GyHKLMja Ha 3aLlITMTA Ha
NpPaBOTO Ha oa6paHa Kako Aen o4 dpep cyaeHeTo NOCTOjaHo A3 ja MCTaKHYBaaT OBaa nospesa
BO cuTe ¢asm Ha nocTankara.
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5. MPABA HA OLLUTETEHUOT U NPUBATHUOT TYHKUTEN

YneH 57

Mpaea Ha owmemeHuom
Bo Kpusu4Hama rnocmarnka owmemeHuom 2u uma csie0HU8e rnpasa:
1) 0a 6ude 3ano3HaeH co ceoume rpasa;
2) 0a 20 ynompebysa ceojom ja3uKk U nNUCMO U rpaso Ha rnomouw oo npesedysay, 0OHOCHO
mosikyeay O0KOsIKY He 20 pa3bupa ja3uKkom Ha Koj ce 800U nocmankama;
3) 0a cmasu npednoe 3a ocmeapysarbe Ha UMOMHONPAsHOMo baparse;
4) 0a uma NOAHOMOWHUK;
5) da ykaxcyea Ha pakmu u 0a npedaaza 00Ka3u;
6) 0a npucycmeysa Ha 00KA3HOMO po4vulime;
7) 8a npucycmesysa Ha enasHama pacnpasa u 0a yyecmaysa 80 00KA3HAMA MocmMarkd, KaKo
u 0a ce npousHece 1Mo UMOMHONPABHOMo nobapysar-e U rno KPUusUYHONPABHUOM HACMAH,
8) no 3aspwysarbe Ha ucmpaxHama nocmanxka 0a eu pasaaneda crnucume u npeomemume
Wmo cay#am Kako 00Ka3;
9) 0a nodHece »#anba nod ycnosume rpedsudeHU co 080j 30KOH;
10) da nodHece npedsao2 3a 2oHere U npusamHa mymba coenacHo co odpedbume Ha
KpusuyHuom 3aKOHUK;
11) 8a 6ude uzsecmeH 3a Herpe3emMare UAU 30 CEKOe OMKAXY8aHEe 00 KPUBUYHO 20HEHE
00 cmpaHa Ha jasHuom obsuHuUmMesn;
12) 0a usjasu #anba 0o nosucokuom jaseH obsuUHUMen NPOomMuUe 00ayKama Ha jasHUOM
obsuUHUMeE CO KOja moj ce 0mKaxysa 00 KpUBUYHO 20HeH€e, 100 ycsao8ume rpedsudeHu co
080j 30KOH;
13) 0a nobapa spakarbe 80 nopaHewHa cocmojba;
14) 0a my ce noyumyea npasomo Ha NpUamMHocm u
15) 0a yyecmsysa 8o nocmankama 3a mMeoujayuja Ha HA4YuH u noo ycsao8u onpedesneHu co
080j 30KOH.

YneH 64

lpaeo Ha npednazarbe 00Ka3uU, ysuo 8o cnucu u dpyau npasa
(1) OwmemeHuUOM U NPUBAMHUOM MyXUMeaA UMaam rnpaeo 860 MeKom Ha nocmankama oa
yKaxcam Ha cume pakmu u 0a rnpedanoxcam 0KA3U Wmo ce 00 8aXHOCM 3a ymepoysarbe Ha
KpusuyHama 002080pHOCM U UMOMHOMNPAsHOmMo baparse.
(2) Ha enasHama pacnpasa mue umaam npaso 0a npedaazaam OOKA3u, 0d UM
nocmasysaam npawarka Ha obsuHemuom, Ha ceedoyume U HA eewmayume, 04
usHecysaam 3abenewku u objacHeHuja 80 nozaed HA HUBHUME uUcKa3u 0a dasaam Opyau
usjaeu u 0a cmasaam Opyau rnpeodso3u.
(3) OwmemeHuom u npusamMHUOM Myxcumes umaam npaso 0a au pasasaedysaam criucume
u 0a eu pasenedysaam npedmemume Wmo CAyHam KaKo 00Ka3. Ha owmemeHuom moxce
da my ce 3abpaHu paszenedysarbemo Ha criucume 000eKa He bude UcrnumaH KaKo c8e0oK.
(4) JasHuom obsuHumen u cyoom Ke eu 3aro3Haam owmemeHuom u npusam-{uom
myxcumes co npasama HasedeHu 8o cmasosume (1), (2) u (3) Ha 0e0j uneH.
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YyecHMUUTE UCTaKHYBaaT AeKa MOCTOM passinyHa NpakTMKa BO obBMHUTENCTBATA U
cyaoBuTe BO norsea Ha peanmaau,mja Ha NpaBaTa Ha OWTETEHUTE U NPUBATHUTE TYKUTESTN KOU
r'M 3aCTanyBaaT U TOa 04 OBO3MOXYyBakbe LLE/IOCHO y4eCTBO BO KPUBUYHATA NMOCTAMNKa MPEKY
npegnarakbe Ha A0Ka3n, UCNNUTyBakbe Ha O6BMH€T, csegoumnm M BewTauun, 0o UENOCHO
JTMMUTUPaHbE Ha HUBHATA y/10ra Camo no ogHoC Ha UMOTHOTO no6apyBa|-be.

YuecHMUMTE KOHCTAaTUPAaT AeKa e NPeKpLIyBare Ha 3aKOHOT 3@ KPUBUYHA NOCTamNKa
M NpaBaTa Ha OLWTETEHMOT N NPUBATHUOT TYKUTEN AOKOJKY HUBHOTO Y4ECTBO BO NOCTaNKaTa
ce IMMUTUPA CamMo Ha UMOTHOMPABHOTO NobapyBakbe, 3aTOa LUTO COMIacHO YneH 64 og 3KIM
OLUTETEHMOT M NPUBATHUOT TYXKUTEN MMAAT NPaBO BO TEKOT Ha NMOCTaNKaTa A4a yKarKkaT Ha cuTe
daKTM M Aa npeanoXkatT AOKasu LWTO Ce Of, BaXHOCT 3a YyTBpAyBake Ha KpPWBUYHATA
OArOBOPHOCT U MMOTHOMPABHOTO nobapysBarbe. OunrnegHo e Aeka HUBHOTO Y4YecTBO €
KYMY/TaTUBHO M NO OAHOC Ha KPMBWMYHATA OArOBOPHOCT M MO OAHOC Ha MMOTHOMPABHOTO
nobapyBsame.

BoeaHo, BO CTaBOT 2 04, UCTMOT YNEH € NpeABUAEHO HUBHOTO NPaBo Aa npeanaraat
[lOKasy M Ja MM MNocTaByBaaT Mpallakba Ha 06BMHETMOT, CBeAOoLMTE M Ha BeluTauuTte, Aa
n3HecyBsaaT 3abenelwkn n objacHeHMja BO Nornes Ha HUBHUTE UCKa3W M Aa AaBaaaT Apyru
n3jaBu M Aa ctaBaaT Apyr1 npeasiosu.

OBaa oapenba He e AMMUTMPaAHA HA MMOTHOMpPABHO MobapyBarbe, TYKy KaKO M
NpPaBoOTO 3a Npea/iarakbe Ha AOKa3W e NocTaBeHa BO OAHOC Ha CUTe Mpallakba, WTo e cocema
NOTMYHO KOra ce Mma npeasuz AeKka MMOTHOMNPABHOTO NobapyBakbe e BO LeN0CHa 3aBUCHOCT
o4, yTBpAYBatbe Ha KPMBMYHATA OATOBOPHOCT, @ OLUTETEHMOT Ha KOO0 CO HOBMOT 3aKOH 3a
KPMBMYHA NOCTANKa My Ce YKMHA MOMKHOCTA Zia ro npeseme KPMBUYHOTO FOHEeHE, I0FMYHO €
[la y4ecTByBa BO MOCTANKaTa M BO NOr/NeA Ha yTBpAyBatbe€TO Ha KPMBMYHATA OA4TOBOPHOCT KaKo
npeaycnoB 3a peanumsaumja Ha HEroBoTo MMOTHOMpPABHO nobapysare. OBue npasa
OLUTETHMOT U NPUBATHUOT TYXKUTEN M MMAaAT BO cuTe pasm Ha nocTankara.

Bo npunor Ha UENOCHOTO YYecTBO Ha OLWTETEHMOT U MNPUBATHUOT TYKUTEN BO
nocTankara ce oapebute og ctas 3 U 4 o4 UCTUOT YneH 64 No o4HOC Ha NPaBOTO TUe Aa M
pasrneayBaaTt CNUCUTE M NPeaMEeTUTE LUTO CAyXKaT KaKo A0Ka3 n obBpcKaTa Ha 06BUMHUTENOT
M CyAOT Aa MM 3ano3HaaT Co HUBHUTE NpaBa NpeaBuaeHn BO OBOj Y/ieH.

ApBoKatTuTe Ha oabpaHa pefoBHO BO MOCTAaMNKUTE Ce jaByBaaT M Kako oabpaHa Ha
owTteTeHnTe. Of [O0KAXKYBatb€TO HA KPMBUYHOTO [JE10 3aBUCU U MMOTHOMPABHOTO
nobapysate, Na BO MHTEPEC Ha NPaBAaTa € M CAaMMUOT OLITETEH Aa NPUAOHECE BO NOCTanKaTa
KOH yCNexoT Ha jaBHUOT 06BUHUTEN.

CerawHata MOCTaBEHOCT Ha 3aKOHOT 3a KpPMBMYHA MOCTanNkKa KOj ro YKMHa
CyncuamnjapHOTO KPMBUYHO FOHEHE O, CTPaHa Ha OLITETEHWOT € apryMeHT NoBeKe AeKa Toj
Tpeba Aa MMa LLENOCHO y4yecTBO BO NOCTankaTa M BO NOMNe Ha YyKaxyBakbe Ha ¢GakTy,
obe3beayBarbe Ha A0KasW, HO M YYECTBO BO pacnpaBaTa BKAYYMTE/NHO M UCMpalLyBakbe Ha
cBEeAOoUM M BELWTH nua.
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6. TAPAHUUIA

Ynen 150

Onpedenysarne Ha 2apaHyujama
(1) Cydom Ha npednoe HaO cMpaHKUMe Moxce 0a onpedesnu 2apaHyuja npomus sAuuye 3a Koe e
O0oHeceHa HapeOba 3a criposedysare HA UCMPAMCHA NMOCMAnKa aKo oyeHu 0eKka nocmou
OCHOBAHO COMHeBAHe 0eKa CMOopPUsIO KPUBUYHO 0es10 U Ko2a rnocmojam oKoaHOCMU Wmo:
1) ykaxcysaam Ha ornacHocm o0 6eacmeo unau
2) 20 onpasdysaam cmpasom 0eKka 0b8uHemMuUOmM Ke 20 1osmopu usau 008pWU KpUBUYHOMO
0es10 Unu Ke 20 Cmopu Kpusu4yHomo 0es10 Co Koe ce 3aKaHyed.
(2) FapaHyuja moxce 0a dade obguHemuom AUYHO 3a cebe uau 3a obsuUHeMuUOM 2apaHyuja
moxe 0a dade Hekoe Opyeo nuye.
(3) BucuHama Ha 2apaHyujama ja onpedenysa cyoom o cayxbeHa 00aAxCHOCM u maa
CeKoeaw enacu Ha napu4yeH U3HOC WMo ce orpedesaysd co 0271e0 HA mexuHama Ha
Kpugsu4Homo 0eso, /AUYHUME U CemMejHume npuauku u umMomHama cocmojba Ha
obsuHemuom.
(4) NapaHyujama, no npaesuso, ce COCmMou 80 MoaAa2aH-e 20Mosu napu, xapmuu 00 8pedHOCM,
cKanoyeHocmu uau 0pyau noo0suUXCHU rnpedmemu 00 no207ema 8pedHOCM WMo 1ecHO
moxam 0a ce npemeopam 80 nNapu u 0a ce Yyysaam, uau 60 AUYHA 068pPCKA HA edeH unau
nosede epasaHu Oeka 80 caydyaume Ha beacmeo, rnosmopysarbe, 008pPWYBAHE UsU
cmopyearbe Ha 0es0mo CO Koe ce 3aKaHysa obsuHemuom Ke 20 raamam ymepoeHuom
U3HOC Ha 2apaHyujama. 711o UCKay4oK, 2apaHyujama moxce 0a ce cocmou U 80 CmasaHe
XUNomeKa 3a U3HOCOM HA 2apaHyujama Ha HedsUuXHU 00bpa Ha auyemo Koe 0asa
2apaHyuja, Kou s1eCHO Moxam 0a ce npemaeopam 8o napu. FapaHyujama 8o 20mosu rnapu ce
nosaea Ha nocebHa cmemka Ha cydom.
(5) Mpu onpedenysarbemo Ha 2apaHyujama cyoom moxce 0a onpedesnu eOHA UaU noseke
MepKU Ha npemnassaueocm co Kou ce obe3bedysa npucycmeomo Ha obsuHemuom.

Ynen 151
MeHyesare Ha sucuHama Ha 2apaHyujama
Beke onpedeneHama 6uCUHA HA eapaHyujama moxce 0a ce NpomMeHU 80 Cry4aj Ha
npowupysarbe Ha UCMpPaxHama nocmarka, Kako U 00KOsIKYy 80 meKom Ha nocmankama ce
do3Haam 00noaHUMeEnHU 0OKOAHOCMU 80 0OHOC Ha UMomHama cocmojba Ha o6suHemuom,
a Kou eaujaam ep3 onpedesnysarbemo Ha 8UCUHAMA HA 2apaHyujama.

Ynen 152

YKuHyeame u epaKkare Ha 2apaHyujama
(1) FapaHyujama my ce 8paKa HA AUUEMO KOE ja NoA0X U0 KO e O0HeceHa ocs106o00umenHa
npecyoa, ako obsuHeHUemMo ce 00busa UaU AKO MOCMANKama e 3anpeHa.
(2) AKo co npecydama e u3peyeHa KA3HA 3amMe0p, 2apaHyujama ce yKuHysa Oypu Koad
ocydeHuUom Ke rno4yHe 0d ja u3opxcysa Ka3Hama.
(3) Bo cnyuaume 00 cmasosume (1) u (2) Ha 080j 4neH noaoxceHuUMe cpedcmaea u rnpeomemu
ce 8pakaam, a xuriomekama ce CUMHY8a.
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YneH 153

Mponaéane Ha 2apaHyujama
(1) MonoxceHama 2apaHyuja Ke nponadHe u Ha obguHemuom Ke My ce onpedesnu npumaeop,
aKo:
- He 0oj0e Ha ypedHo docmaseHamMa NOKAHA U 30 Mod He 20 ornpasda U30CMAaHoOKom;
- nobezHe u
- 20 N0OBMOPU UnU 608PUWU KPUBUYHOMO 0es10 Uau 20 CMopu Kpusu4Homo 0es0 co Koe ce
30KaHysa.
(2) Bo canyyaume 00 cmasom (1) Ha 080 YneH MNos0HeHama 2apaHyuja nponaza u co
peuwieHue Ke ce 00sy4u spedHOCMa 0a0eHa KAKo 2apaHyuja 0a ce B8HecCe KAKo rpuxood 80
Byuemom Ha Penybauka MakedoHuja.

Ynen 154
HadnesxceH op2aH 3a doHecysarbe peweHue 3a 2apaHyuja

(1) PeweHue 3a 2apaHyuja Go0Hecysa 80 meKom HA UCMpPaMHama rnocmanka cyoujama Ha
npemxo0Ha NocmMarnkad, d rno nomepoysare Ha 068UHUMENHUOM AKM UU NMOOHECYy8are Ha
obsuHUMeneH npeodsioe, peweHue 3a 2apaHyujama 0oHecysa coeemom 00 YaneHom 25 cmas
(5) Ha os0j 3aKOH.

(2) PeweHuemo co Koe ce onpedesnysa 2apaHuuja U peweHUemo CO KOoe Ce YKUHy8d
2apaHyujama ce 00Hecysd ro npeodsnoe2 Ha CMpPAaHKume.

Ynen 155
Xanba Ha peweHuemo 3a 2apaHyuja
Mpomue peweHuemo 3a onpedenysare, YKUHY8AHE UAU NPOna2are Ha 2apaHyujama e
00380s1eHa #anba 00 HerocpedHO MOBUCOKUOM CyO.

Ynen 156
Mpednazare 2apaHyuja co 3anba Ha peweHUemMo 3a NpuMeop
Koza so wanbama Ha peweHuemo co Koe e onpedeneHa mepkama rnpumeop obsuHemuom
nodHen u npedsnoe 3a onpedenysarbe HA 2apPAHYUja, cyoom HadsexceH 3a 00sy4y8aH-e o
wanbama e donaxeH 0a 00y4u U 3a 2apaHyujama.

MpumeHaTa Ha rapaHunjaTa BO NPAKTMKATa € UCKAYYUTENHO peTKa M NoBp3aHa Co
KoMmnauumpaHa npoueaypa. HeycnewHocta Ha afBoOKaTUTe Ha oabpaHa BO onpegenysake
rapaHumja HamecTo MepKa NPUTBOP 33 KIWEHTUTE Ce AO0J/IKW, npen ce, Ha reHepasHUoT
HeraTMBeH MPMUCTan KOH rapaHuujata, HO U HEMAHETO CUCTEMCKU peLUeHMja KaKBU LWITO
npumepu ce UCTakHyesaHu og CA/L.

MmeHo, onpeaenyBatbeTO Ha ONpefeneHa CKana Ha M3HOCKM Ha rapaHumja co WTo
oAHanpes 6u ce 3HaeNa paMKOBHATa BPeAHOCT Ha rapaHuujaTa 3a ogpeneHn KpUBUYHM Aena
61 NpuaoHeNno KoH oaberHyBaktbe Ha HenoTpebeH MPUTBOP KOj YECcTo NaTv Mma edeKT Ha
Ka3Ha, a HeABOj6EeHO MM IMMUTMPA MOXKHOCTUTE 33 NOATOTBYBaH€ HA KBA/IUTETHA U ePUKACHa
oabpaHa Nnopagy HEMaHETO MOXKHOCT 33 NepPMaHEHTHA KOMYHMKaLMja NoMery aBOKaToT Ha
oabpaHaTa U 06BUMHETHOT.

18



Ce uMHM peKa e HeonxoAHO Aopa3paboTyBatbe Ha oapeabuTe 3a rapaHuujata co
MPONULLYBakb€ Ha CKasla KaKo COCTaBeH Aen Ha oapesnbuTe o, 3aKOHOT 33 KpMBUYHA NOCTaNKa
3a BUCMHA Ha rapaHumja 3a oapeaeHu BULA0BM HA KPMBUYHM Aena cnopes 3anpeTeHaTa KasHa.
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7. ONPEAENYBAKE HA MEPKA NMPUTBOP

YneH 165

OcHoeu 3a onpeodenysare nNpumeop
(1) Ako nocmou OCHOBAHO COMHeg8aHe 0eKa onpedesneHo AuYye CMopusao Kpusu4yHo 0eso,
O0OKO/IKY rpumeopom e Heornxo0eH 3a Herpe4yeHo 800eHe HA KpusuyHama nocmarka,
npomue moa sAuye moxce 0a ce onpeodesnu npumaeop, aKo:
1) ce Kpue, ako He moxce 0a ce ymepou He208UOM UGeHmMuUmem uau aKo nocmojam opyau
OKO/IHOCMU WIMO yKa1ysaam Ha ornacHocm o0 beacmeo;
2) nocmou 0CHOB8aH cmpas 0eKa Ke 2u COKpue, ¢hancuguKkyea uau yHUWmu mpaaume Ha
Kpusu4yHOmMo 0en0 UaAU OaKO 0CObeHU OKOMHOCMU YKadcysaam O0eKka Ke ja nonpe4vysa
Kpusu4Hama nocmanka co eqaujaHue e8p3 ceedoyume, sewmayume, coydyecHUyUme usu
npukpusayume;
3) ocobeHu oKonHocmu 2o onpasdysaam cmpasom 0eKa Ke 20 Mo8mopu KpusuyHoOmo 0eso,
usau Ke 20 0ospuwiu 06UGeHOMo KpUu8UYHO 0es10 Uau OeKa Ke Cmopu Kpusu4yHoO 0eso Co Koe ce
30KaHysa unu
4) ypedHo nosukaHuom obsuHem o4uesnedHo uszbezHysa 0a 0oj0e Ha 2nasHamMa pacrpasda,
usau aKo cyoom Hanpasusa 08a obudu ypedHo 0a 20 NosUKA 068UHeMUOM, d cume OKO/AHOCMU
yKaxcyeaam 0exka obsuHemuom o4uzaedHo 00bezHysa 0d ja npumMu nokaHama.
(2) Bo cny4ajom 00 cmasom (1) moy4ka 1 Ha 080j YneH npumeopom wmo e onpeodesneH camo
nopadu moa wmo He moxce 0a ce ymepou udeHmumemom Ha Auyemo, mpae 000exka 080j
udeHmumem He ce ymapou.
(3) Bo cayuajom 00 cmasom (1) moyka 2 Ha 080j 4saeH NPuUMeopom Ke ce yKuHe 8eOHaW
wmom Ke ce obe3zbedam 0okazume nopadu Kou e onpeodesneH npumeopom.
(4) Bo cny4ajom 00 cmasom (1) moyka 4 Ha 080j YneH npumeopom mpae 0o objasysarbemo
Ha npecydama, a Hajdosnzo 30 deHa.
(5) Mpumeop Hema Oa ce onpedenu 8p3 ocHoea Ha cmasom (1) mo4yka 2 Ha 080j YneH aKo
obsuHemuom 0as U3jasa co Koja ja npu3Han suHama.

YneH 167
EnemeHmu Ha peweHuemo 3a npumeop

(1) Mpumeopom ce onpedenysa CO MUCMEHO peuwleHue. V3pekama Ha peuwieHuemo 3da
onpedenysare nNpumMeop, COOPHcu:
1) ume u npe3ume Ha AuUyeMo Koe ce auwyea 00 c10600a;
2) KpusuyHomo 0Oeso 3a Koe ce 0b8uHy8a;
3) nodamouyume 3a Hapedbama 3a criposedysaHe UCMPAXHA NOCMAarnkKa;
4) 3aKOHCKUOM 0CHOB8 3a onpedesnysarbe NPUMeop;
5) pokom Ha Koj 80 ucmpaxHama nocmanka 6usn onpedesaneH NpumMeopom;
6) odpedbama 3a npecmemysare HA 8pPeMemo 3ad Koe AUUemo Koe ce rnpumseopa 6usno
AUWeHo 00 ¢s10600a rnped GoHecysare Ha peweHuemo 3a npumeop;
7) Hazusom Ha ycmaHO8aMa 80 KOja ce u3spuwysa mepKkama rnpumaeop u
8) noykama 3a npasomo Ha #anba Ha peweHUemo 3a NPUMeop.
(2) Bo 0bpa3znoxceHuemo Ha peweHuemo 3a rnpumaeop 3a00aAXUmesHO Ke ce Hasedam:
1) cume pakmu u Boka3u 00 Kou Npoussezyea 0CHOBAHOMO COMHe8arbe 0eKka obsuHemuom
20 CMopusn KpUBUYHOMO 0eso,
2) obpasznoxceHume rnpuyvyuHU Kou ja onpasdysaam ceKoja 000enHd OCHOoB8d 0 Koja e
onpedeseH npumeopom u
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3) npu4yuHume nopadu Kou cyoom cmema OeKkd uesama HA Nnpumeopom He Moxce 0a ce
ocmeapu co HeKkoja Opy2a mepKa 3a obezbedysare npucycmeo.

(3) PeweHuemo ce 3asepysa co cayxbeH neyam u NOMMUC Ha cyoujama Koj 2o onpeoenysa
npumeopom.

(4) Co peweHuemo co Koe ce onpedenysa npumseopom o0 ornpasodaHU NPUYUHU MoXe 0a ce
onpedenu u3lspuwysarbemo Ha npumeopom 0a ce criposede 80 000esieHUe 3a NPUMBOP 80
0py2a Ka3HeHOo-NonpasHa ycMaHoeaa.

(5) Ako ob68uHemuom He onpeodenun bpaHumes, 3ae0HO CO pewieHuemo, Ke My ce onpedenu
bpaHumen no caymbeHa OoaxHocm (4neH 74 cmasosu (1), (2) u (6)). Bo cny4aj Ha
cnpedyeHocm Ha npemcedamesom Ha cydom, bpaHumesiom Ke 20 nocmasu cyoujama Ha
npemxo0Hama nocmarnka.

EeponcKa KoHeeHyuja 3a 3awmuma Ha YoeeKosume npasa
MNpaso Ha cnob6oda u 6ezbedHocm
YneHn 5

1. CeKoj YogeK uma rnpaeo Ha csi0600a u Ha 6e3bedHocm. Hukoj He cmee 0a 6ude nuwieH 00
cnoboda, oceeH 8p3 OCHOBA HA 3AKOH 80 00/yHA8eO0eHUme cay4au:

8. GKO € yariceH usau npumeopeH rnopaou rnpueedysarse rped HadsexcHa cyocKka eaacm, Koza
nocmou ornpasdaHo COMHeHUe 0eKd moa AUUe U38PWUI0 KPpUuBUYHO 0eno, unau Koed
nocmojam onpasoaHu NPU4YUHU Moa sAuye 0a ce crnpeyu 0a U3epuwiu KpUsUYHO 0es0, Uau o
u38puwyB8arbemo Ha KpusuyHomo oeso 0a nobezHe;

CornacHo uneH 165 ctas 1 og 3aKOHOT 33 KpUBMYHA NOCTAaNKa OCHOBEH NpeAyc/aoB 3a
0a ce ogpenn mepKa NpMTBOpP € Aa NOCTOM OCHOBAHO COMHEBaHe AeKa ONpeneneHo auue
CTOPMAO KPUBMYHO Aeno, a cornacHo 167 ctas 2 TouKa 1 o4 3aKOHOT 32 KpUBMYHA NOCTanKa
BO 06pas3noxKeHMeTo Ha PelwleHneTo 3a NPUTBOP 3a40/KUTENHO Ke ce HaBeaaT cuTe GpakTn n
OOKa3n o4 KoM Mpousnerysa OCHOBAHOTO COMHEBarbe fAeKa O0OBMHETMOT O CTOpUN
KpMBMYHOTO Aeno. TakBa 0b6BpCKa e cogprkaHa BO ogpeabata og 4yneH 5 cras 1B og
EBponckata KOHBEHUMja 3a 3aWITMTA Ha YOBEKOBUTE NpaBa cnopes Koja HUKOj He cmee Aa
6uae nmweH og cnobosa 0cBEH KOra NOCTOM ONpPaBAaHO COMHEHWE AeKa TOa INLE U3BPLUUAIO
KPUBUYHO Oeno.

Cnopepg npakTUKata Ha EBPOMCKMOT cyA 3a YOBEKOBM MpaBa M TOa BO C/y4ajoT Fox,
Campbell and Hartley v. the United Kingdom (Annukaumn 6poj 12244/86, 12245/86,
12383/86) CyaoT yTBpANA AeKa ,,0CHOBAHO COMHe8aHe, BO CMUCAA Ha YnieH 5 ctas 1 (B) opa,
KoHBeHUMjaTa AeKa KpUBUYHO Ae/10 BUNO CTOPEHO, NPETNOCTaByBa NoOCToeke Ha GaKkTu nau
nHdopmaumm Kom 6u 3aa0B80snNe 06jeKTUBEH Hab/byayBay AeKa NULLETO CTOPUIO KPUBUYHO
aeno. OBoj cTtas Ha EBpONCKMOT cyA 32 YOBEKOBM NpaBa e NOTBPAEH M BO C/y4vaj noBeaeH
npotus Penybnnka MakegoHnja - Jlazopocku nipomus MakedoHuja (Annvkauuja 6poj
49220/4).

MpaKTUYyHaTa NpUMeHa Ha oBue oapenbu og CTpaHa Ha CyAoBUTE BO Hajronem 6poj
Ha C/ly4Yau ce cBeAyBa Ha HEMOCTOEHE UM HEL0BOIHO 06Pa3NoKeHME BO 0AHOC Ha GaKTu U
[l0Ka3n of, KoM NpousneryBa OCHOBAHOTO COMHEHWE [eKa OCOMHWYEHMOT NMPOTUB KOj ce
onpeaenyBa MepKata NpUTBOP ro CTOPUA KPUBUYHOTO AENO.
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ApBOKaTuTe Ha o,a,6paHa e I'IOTpE6HO Aa T NCTaKHYBaaT NoHanpes HaBeaeHuTe
op,pe,u,GM n Aa 6apaaT ywTte npun cocnywyBakbeto Ha OCOMHUYEHUNOT o6BUHENOT Aa ro
noTkpenn npegnorotr 3a MepKata NpuUTBOpP CO AOKa3n o4 KOU npousnerysa OCHOBAHOTO
COMHEHUMeE geKa IMLLETO 3a KOe ce npeanaara npuTeop CToOpumao KPUBUYHO Aeno. Ce pa36Mpa n
Xanbute Tpe6a Aa ce 3aCHOBAaT Ha TakBU HaBOAU, HO U Ha NPAKTUKATa Ha EBpOI'ICKVIOT cyA4 3a
4OBEKOBM MNpasa.
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8. BELUTAYEHA U TEXHUYKU COBETHUK HA OQ1IBPAHATA

UYneH 236

Onpedenysane seuwimayere
(1) Bewmauerbe ce onpedenysa Koea 3a ymepoysare U7au OUEHa HA HEKOj eaxceH (hakm
mpeba 0a ce npubasu HA0O0 U Mucnere 00 AUYe Koe pacnosaaea co nompebHOmMo cmpy4yHo
3Haewe. Bewmayerbemo o npasuso 2o epwam sewmauyu 3anuuwaHu 80 peaucmapom Ha
sewmauyu.
(2) Bewma4veremo ce onpedesysa co nucmeHa Hapeoba.
(3) Bo mekom Ha npemxodHama nocmanka Hapedbama ja doHecysa jasHuom obguHumern,
a Ha 21a8HAMa pacrpasa cyoom co2saacHo co Y4aeHom 394 cmas (2) 00 080j 3GKOH.
(4) Bo Hapedbama Ke ce Hasede 80 0OHOC HA KOU (haKkmu ce 8puiu 8eLUMaYeHe U KoMy My ce
dosepysa.

UYneH 244

UmeHysawe HaG mexHU4YKU coeemHuyu
(1) JasHuom obsuHumen, Kako u obguHemuom u He2cosuom bpaHuUmMesn umaam rpPaso 0a
UMeHy8aam mexHU4YKU cosemHuyu o rnpasuso 00 pe2ucmapom HaA sewmauyu, Yyuj bpoj He
moxe 0a 6ude nozosiem 00 08ajuya co yesa 0a UM rnomozHam 8o cobuparbemo Ha noéamouyu
30 CMpyYYHU NPAWara Uau ocrnopysarbe Ha sewmaveremo.
(2) O6suHemuom u Hezoguom bpaHuMesn 80 CAy4au U Moo OKOAHOCMU rpedsudeHu 80 080j
30KOH 3a 006paHa HA CUPOMAWHU AuUya 00 YaneHom 75 Ha 080j 3aKOH umaam npaso Ha
nomouw 00 mexHUYKU CO8eMHUK Ha moeap Ha byuemom Ha Penybauxka MakedoHuja.
(3) 3a mexHu4YKU cosemHUK He Mmoxce 0a bude UMeHYB8aHO slUle Koe Co2/1aCHO Co YneHom 238
00 080j 30KOH He Moxce 0a bude sewMmax.

Ynen 245
JAejcmeuja Ha mexHU4YKUOM cOBEMHUK

(1) Mo 6apare Ha cMpaHKumMe, mexHuU4YKume cogemHuyu moxcam 0a rnpucycmesysaam npu
sewma4vyeremo U Ha sewmume aAuya 0a um oasaam npedano3u uau cmasaam 3abenewKu 8o
00HOC Ha BewWMa4vyeHemo, Kou ce 8Hecysaam 80 usseuwimajom.

(2) AKo mexHUYKUMe coBemMHULU ce UMEeHYB8AHU M0 3a8pWeEeHOMO 8elma4eHe Moxam 0a 2u
pasenedaam Haodom u mucnewemo unu 0a nobapaam 00 opzaHom wmo ja 8oou
nocmankama 0a 6udam oenacmeHu 0a 20 npeznedaam AUuemMoO uau pasznedaam
npedmemom usau Mecmomo wmo ce npedmMmem Ha sewima4ere.

NpaKTMyHaTa nNpumeHa Ha op,pep,6V|Te KO ce ogHecCyBaaT Ha onpeaenyBakbe U
KOpUCTEHE Ha TEXHUYKU COBETHUK Cnopen UCKYCTBATa HAa aABOKATUTE Ha op,6paHa YKa*XyBa
Ha CcoCeMa pPa3ZindHa nNpumeHa Ha oBue o,u,pep,ﬁw - 0, fOoHecyBawe PeweHne Ha oapeneHU
cyaoBu 3a M3ABOJYBaI-be Ha “BeluTayerbaTa M3roTBEHMU o4 TEXHUYRUTE COBeTHVILI,VI" CO uen
nobuBare Ha BELUTAYEHETO npe3eHTUpPaHoO o4 jaBHVIOT O6BVIHMTeJ'I, nace go npmcbar'(al-be Ha
OBUME aHAJ/IU3UN KaKO ANPEKTEH A0Ka3 3a oCnopyBakbeE.
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Pa3BojoT Ha NpaKTMKaTa yKaKyBa Ha ce noronemo npudakatbe Ha NUCMEHUTE
aHa/IN3U U3rOTBEHU O, TEXHUYKUTE COBETHULM U BO C/ly4au KOra TME Ce MMEeHyBaaT Kako
BelTayera. AABoKaTMTe Ha ogbpaHa BO MpakTMKaTa Tpeba Aa rM KopucTaT TEXHUYKUTE
coBeTHMUM M pa bapaaT o4 HMB MUCMEHU aHa/M3M Ha BeluTayer,aTa CO KoM LWTO Ke rn
ocrnopyBsaaT BeluTayeraTa Ha gpyraTta cTpaHa.

Ce YMHM feKa e NOTpebHO ycornacyBakbe Ha NpaKTMKaTa Ha CyL0BUTE BO TOj NpaBseLl,
HO W Jonpeunsmparbe Ha oapeabuTe of 3aKOHOT 3a KPMBMYHA MOCTanKa 33 HAYMHOT HA
KOPUCTEHETO Ha TEeXHWUYKUTE COBEeTHUUM 6u 6Mno oa ronema nonsa 3a OCTBapyBarbe Ha
NpaBoTO Ha oa6paHa.
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9. AEJCTBUJA HA OOBPAHATA

Ynen 305
Mpedno3u Ha bpaHumenom 3a cobuparbe Ha O0KaA3U
bpaHumesnom Moxe 80 meKom Ha nocmankama 0a My 0asa npedso3u HA jasHUOM
obsuHUMen 3a npesemarbe Ha onpeodesneHU UCMPAXHU Oejcmeuja 3apadu cobupare
000es1HU O0Ka3u.

Ynen 306

Cobuparbe Ha 0oKa3u 00 cmpaHa Ha 086paHama
(1) BpaHumenom moxce 0a npesema dejcmeuja 3apadu NMNPOHA0Zarke U cobuparbe Ha 00KaA3U
80 Kopucm Ha o0bpaHama.
(2) Osnacmysarbemo 00 cmasom (1) Ha 080j YneH bBpaHumeanom moxce 0a 20 Kopucmu 80
meKom Ha yesama nocmarika.
(3) dejcmesujama 00 cmasom (1) Ha 080j 4neH moxce 0a ce u3Bpwysaam 00 CMpPAHA HA
b6paHumesiom, He208UOM 3AMEHUK, 08/71dCmeHuUme npueamHuU OemeKkmusu U, Koaa e
nompebHa nocebHa cmpy4HOCM 00 CMPAHA HA MeXHUYKUmMe coeemHuyu.

Ynen 307
Paszzoeop, npumar-e Ha u3jasu u cobupar-e Ha uzeecmyearba 00 CMpPAHA Ha
6paHumenom
(1) 3apadu cobuparbe Ha uzsecmysarba, bpaHumesom moxce 0a pa3eo8apd Co AUUA Kou
mMoxam 0a U3Hecam OKOMHOCMU KOPUCHU 3a 006paHama, oceeH CO xpmeama u
owmemeHuom.
(2) BpaHumenom Ke moxce 00 nuuemMo co Koe paszosapa 0a nobapa rnucmeHa usjasa unu
ussecmysarbe Koe Ke ce 3abenexcu Ha Ha4uHom HaseoeH 80 4YneHosume 91 u 92 00 o080j
30KOH.
(3) BpaHumenom au uHgopmupa auyama o0 cmasom (1) Ha 080j UneH:
- 30 /IUYHOMO CB80OjCMBO U 3a 8UOOM HA pPA32080pOM,
- KO UMa Hamepa camo 0a paz2o0s8apd uau nak 0a npubasu uszjasu unu uleecmMysarsa,
moeaw 0a 2u Hagede Ha4YUHUMe U 06s1IUKOM Ha HUBHOMO 3abesnexcysarse,
- 30 npasomo g8oonuwmo 0a He odzo8apaam usau naxk 0a He dadam onpedeseHa u3jasa u
- 30 306paHAMa 3a OMKPUBAHE HA NMPAWAHAMa rnocmaseHu 00 noauyujama unau oo
jasHuom obsuHumesn u 3a dadeHume 002080pu.
(4) 00 nuyemo Koe 8eke pa3208apaso uUau e UCIUMAaHOo 00 npasocyoHama noaAuyuja uau oo
jasHUom obsuHumMmen He Moxce 0a ce bapaam uzeecmysara 30 NOCMaseHUmMe nNpawara u
dadeHume 002080puU.
(5) N3jasume unu uzsecmysarbama cobpaHu co nospeda Ha cmasosume (1), (2), (3) u (4) Ha
080j UneH He Moxce 0a ce Kopucmam.
(6) 3a npubasysare Ha U3jasu uau U3BECMYB8aHA HA /UYE Koe e 80 npumaeop, bpaHumesnom
mopa 0a 0obue rnocebHo 00obpeHue 00 cydujama HA NPemxo0Hama Mnocmarnkd, OMKAaKo
npemxo0Ho AUYemMo pa32oe8apasno co Hezcosuom bpaHumen u 6Ua0 UCAUMAHO 00 jagHUOM
obsuHuUmMenn.
(7) BpaHumenom Ke 20 3anpe cobuparbemo Ha nodamouyu o0 obguHemomo sauuye usau oo
nuye Koe He e ob6s8uHeMo, ako 00 Hezoeama u3jasa npousnezysa 0eKka ce mosapu cebecu,
unu bu ce U310XU0 HO KPUBUYHO 20HeHe. O8ue u3jasu He Moxce 0a ce Kopucmam npomus
Auyemo Koe 2u 0aso.
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(8) Koaa nuuemo Koe moxce 0a dade uzsecmysara KOPUCHU 3a 00bpaHama He caka 0a 0aoe
uszsecmysara, bpaHumenom moxce 0a nobapa o0 jasHuom obsuHumesn 04 20 MOBUKA
Auyemo 3a 0a 2o ucnuma. 08a He ce NpUMeHy8a KOH OCOMHUYeHU uau obeuHemu 80 ucma
nocmanka. Mcnumysaremo ce crnposedysa 60 Mnpucycmeo Ha bpaHumesiom Koj npe
nocmasyea npawarsa.

(9) BpaHumenom moxce 0a nobapa 0a ce crposede U OOKA3HO povuuwime.

Ynen 308

3abenexcysarbe Ha usjasume u ussecmysarama
(1) U3jasama 00 yneHom 307 cmas (2) Ha 080j 30KOH, KOja e momnuwaHa 00 Auuemo Koe ja
dano, ja 3asepysa bpaHumesaom. bpaHumesiom cocmasyea besewKa 80 Koja Hasedysa:
- 0amym Koeaa ja npumun uzjasama,
- /IUYHU nodamouyu 3a cebe u AUYHU M0OAMOUU 3a AUYemo Koe ja 0asno usjasama,
- nomepoa 0eka 0bpHaAn 8HUMAHUe Ha rnpedynpedysarbemo 00 YaeHom 307 cmas (3) Ha 080j
30KOH U
- (hakmume wmo ce HagedeHU 80 u3jasama.
(2) U3jasama ce npunoxcysa KoH cnucume Ha 6paHumeaom.
(3) Nzsecmysarbama 00 yneHom 307 Ha 080j 3aKOH au 3abenexcysa bpaHumeanom unu Auye
Koe 20 3ameHy8a.

YneH 309
Mpucman 0o npueamHu NMPOCMOpPUU UAU NPOCMOPU KOU He ce OMB8OpeHU 3a jagHOCM
AKo e nompebHo 0a ce npucmanu 00 NPUBAMHU MPOCMOPUU UaAU 80 NMPOCMOPU KOU He ce
0ME0opEeHU 3a jasHocma, 80 00OM U MPOCMOPUU MO8P3AHU coO BoMOom, @ AUYAMA WMo CO HU8
pacnonazaam He dasaam 0038010 3a ripucmarn, no bapare Ha bpaHuMeaom, npucmanom
20 00o0bpysa cydom co obpasnoreHa Hapedba co Koja ce onpedesnysa U He2080MO
KOHKPEemHO cripogeodysamse.

Ynen 310
Cnucu Ha 6paHumeaom
Ha jasHuom ob6suHumen u Ha cydujama Ha npemxodHama nocmanka 6paHumesnom
HernocpeOHO Moxce 0a UM 2u npe3eHmupa uHgopmayuume u 0oKkaume Wmo ce 80 fpusoe
Ha obsuHemuom.

Ynen 311
MoxcHocmu 3a nod2omeyeare 006paHa

(1) BpaHumeaom 3a nompebume Ha 006pPaAHAMA MOXce 80 CO2/1ACHOCM CO 30KOH 0a bapa
nodéamouyu u u3secmysara 00 OpPIKABHU OpedHU, 00 opaaHume Ha eduHuyume Hd
710KaAHaMa camoynpasa, 00 NPasHU U U3UYKU AULUA WMo 8pwam jagHu 081acmys8arba u
00 Opyau npasHuU aAuya U 0a bapa 0a my ce docmasam O0OKyMeHmMU, CIIUCU U U38ecmysarsa.
(2) Cybjekmume 00 cmasom (1) Ha oeoj YneH nocmanysaam rno baparemo Ha bpaHumenom
80 poK 00 30 OeHa 00 OeHom Ha npuemMom Ha baparemo, a GOKO/KY 80 rocmankama e
onpedesieHa MepKa npumaeop, 80 PoK 00 cedym 0eHa 00 0eHom Ha rnpuemom Ha baparbemo,
O0KO/IKYy CO Opy2 3aKOH MOUHAKY He e ornpeodesneHo.
(3) dokonky cybjekmume 00 cmasom (1) Ha 080j YneH He o02080pam 80 poKom rpedsudeH
80 cmasom (2) Ha 080j YneH, bBpaHumenom mMmoxce 0a bapa 00 cyoujama Ha npemxooHamad
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nocmanka 0a Hapeou 0a my ce docmasam bapaHume nodamouu, 0OHOCHO 00 cydom 60
meKom Ha 21a8HaMa pacnpasa.

(4) Aokonky cyoujama, oOHocHo cydom nocmanu rno b6apaemo Ha b6bpaHumesom 00
cmasom (3) Ha 080j 4YneH, a cybjekmume 00 cmasom (1) Ha 080j YneH He 002080pPaM Ha
6aparemo Ha cyoom 80 pokom ripedsudeH 80 cmasom (2) Ha 080j YseH, cydom Ke uspeye
Mapu4Ha KasHa Ha 002080pHOMO, 0OHOCHO cayxbeHomo nuye 8o cybjekmume 00 cmasom
(1) Ha os0j uneH, 8o sucuHa 00 2.500 do 5.000 espa 80 deHapCKa npomusspedHOCM.

MpaKTUYHaTa NpumeHa Ha oapeabun Kou ce oaHecyBaaT Ha AejcTBUja Ha oabpaHaTa
MOKaKyBa UCKYCTBO Ha MHOTY TELLKOTMW BO BUCTUHCKaTa U edpeKTMBHA peanmsalnja 1 Toa:

e [laBatbeTO Ha nNpeasio3an Ha jaBHMOT O0OBUHUTEN U NpPe3eHTUPareTo Ha
MHbOPMALUUM U AOKa3M BO Mpuaor Ha obsuMHeTMOT (4neH 310 oa 3aKoHOT 3a
KPMBMYHA MoOCTanka) o4 aABOKATOT Ha oabpaHaTa HamayBa Ha TELWKOTUMM Of
ACNeKT Ha KOMYHMKALMja KOja peyncum BO LENOCT Ce CBeayBa Ha MUCMEHO
obpakarbe LWTO npeTcTaByBa HajHeePUKACHMOT M HajbaBeH HayMH Ha
KOMYHMKaUMja.

HenocpegHaTa KOMYHMKaUMja € KpajHO OTeXHaTa nopagum HEeMOXKHOCT 3a Hej3MHO
BOCMOCTaBYyBakb€, MAKO TOj HAYMH Ha pasrneaysatbe Ha O4pefeHu npeanosn uam
oaberHyBakbe Ha HUBHO Aynanpame e HajepuKaceH.

AfBoKaTCKaTa Komopa Ha Penybanka MaKeaoHuja € HajcooABETHUOT CybHjeKT Ha ume
HMBO MOXe Aa Ce HagMWHAT OBME Mpallatba U Aa Ce BOCMOCTABM CMCTEM Ha pa3MeHa Ha
KOHTaKTM NPeKy Koj aaBOKaTUTE N 0O6BMHUTENNTE Ke MOXKAT Aa KOMYHULMPAAT NoeduKacHo u
Ha CNyK6eH HaumH.

e Bo npesemareTo Ha AejcTBMjaTa Ha oabpaHaTa aABOKaTUTe Ha oabpaHa ce
CpeTHyBaaT CO MOTELWKOTUMN BO copaboTKaTa co opraHuTe, nNa Aypv UMa 1 nojasu
Kora cygoT ce BKy4YyBa BO obe3eayBarbe Ha NoaaToun n nssecTyBarba (4neH 311
04, 3aKOHOT 3a KpMBMYHA NOCTaMnKa) UCTUTe Aa ce [0CTaByBaaT 40 CyAOT, a He A0
oAabpaHara.

e [loTewKoTnnTe BO NpnbaByBatbe Ha MaTepujaiHu CPeACTBa 3apaam aHTaXUpare
Ha PasINYHK CybjeKTU U CNpoBeAyBakbe Ha BELUTaYeHEe Ce NPUCYTeH Npobiem Koj
ro OTeXHyBa MOAroTBYBAaHETO Ha ofbpaHaTa, eAHAKBOCTa HA CTPaHKUTE MU
€HAaKBOCTa Ha Opy)KjaTa BO reHepasHa CMMCNA KaKO €leMeHT Ha NPaBoTO Ha
NPaBUYHO cyserbe.
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10. OBPA3/TOXKYBAHKE HA NPEANO3U — NPUTOBOPU HA NPEANOXEHU AOKA3U
(npea rnaBHa pacnpasa)

YneH 347

O06usare Ha npeodnoxceHU 00KA3U
(1) Mpemcedamenom Ha coeemom moxce 0a 2u o0bue rnpedaoreHume 00Ka3u, aKO:
1) npednozom ce oOHecysa HA CO 3QKOH 3abpaHem HA4uH HA nNpubupare Ha 00KAa3u, Ha
0okas yujawmo ynompeba co 3aKOH He e 00380s1€eHa UAu Ha hakm Kojuuimo criopeo 3aKOH He
Moxce 0a ce OoKaxce (HeaakoHuUm npeosoe);
2) ce HejacHu, HeyesanoCHU Uau o4uzae0HO ce HACOYeHU KOH 3HaYUmesiHo 000X y8aH€e Ha
rnocmankama usnu
3) pakmume wmo crioped npedsozom 6u mpebano 0a ce ymepoam He ce peanesaHmMHuU 3a
00s1y4uysarbe, 00HOCHO He Nocmou osp3aHocm medy ghakmume wmo mpeba 0a ce ymepoam
U pewasaykume ¢hakmu, uau maa rnosp3aHocm nopadu npasHU rMpuyuHU He mMoxce 0d ce
ycmaHosu (HesaxceH rnpedsoz).
(2) lpemcedamenom Ha cosemom moxce Oa 2u MNOBUKA CMpPAHKume O0a 0ojoam 80
onpedeneH 0eH 80 cydom 3a 0a 2u 0bpaznoxcam ceoume npeodso3u, 0OHOCHO NMPU2080opPU 80
00HOC Ha npednoxceHuUme 00Ka3u.
(3) PeweHuemo co kKoe ce o0busa npedso02o0m 3a u3sedysare Ha O0Ka3u, mopa 0a bude
obpasznoxceHo. o npedsoe HA cMPAHKUMe cogemom Moxce 0a 20 U3MeHU Uau OmIosuKa
080 pewleHue 80 MoGOUHEHHUOM MeK HA Mocmankama.

Cnopes, NpakTUYHUTE UCKYCTBA O, NpMMeHaTa Ha 3aKOHOT 3a KpPMBMYHA MOCTankKa
aBOKaTMUTe Ha ofbpaHa peTKo ce cpeKkaBaaT CO MOXHOCTA 3@ NOBMKYBatb€ HA CTPAHKUTE
npeaBMaeHo BO cTaB 2 og yYneHoT 347 Kage ru obpasnaraat cBoMTe Npeasiosn U NPMroBopu
BO O4HOC Ha NpeasioXKeHU A0Ka3u.

3aKoHOT npeaBmayBa AeKa npetceaaresioT Ha COBETOT MM NOBMKyBa CTPaHKUTE BO
onpeseneH AeH, HO HemMa MNpeyka W aABOKATOT Ha oabpaHaTa ga My NpeasioXu Ha
npetceaaTenoT Ha COBETOT Aa r'v NMOBMKA CTPAHKMTE CO Taa Len T.e. 4a My NpeanoxKn npumeHa
Ha yneH 347 c1.2 o4, 3aKOHOT 32 KPpMBMYHATA NOCTankKa.

OBa pejcTBMe, 0cOH6EHO WUCTaKHYBaHETO MPUrOBOPW BO OAHOC HA MNPeasioXeHuTe
[lOKa3u MOXe Aa npuaoHece KoH noedukacHa ogbpaHa Ha rnaBHaTa pacnpasa.
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11. BUSYE/IHO-TOHCKO CHUMAHKE HA T/TIABHATA PACINPABA

YneH 374

HayuH Ha so0er>e HA 3aNUCHUK 3a 2/108HA pacnpasa
(1) Tekom Ha 2nasHama pacrnpasa ce CHUMA MOHCKU UsU 8U3Yes1HO-MOHCKU.
(2) Ha nouyemokom Ha pacnpasama, npemcedamesiom HA cosemom 2u u3secmysd
npucymHume CmMpaHKu u 0pyeume y4ecHUYU 80 MOCMANKama 3a moa 0eKa pacnpasama ce
CHUMG@ U OeKa CHUMKama rnpemcmasyed MOHCKU UAU 8U3YesnHO-MOHCKU 3anuc 00
00pH#aHama pacrnpasa.
(3) Koeza He nocmojam mexHU4YKU ycno08u 3G MOHCKO U/AU 8U3YesIHO-MOHCKO CHUMOHE Ha
meKom Ha 2n1agHama pacnpasa, npemcedamesom Ha cogemom Moxce 0a Hapeodu 30 mekom
Ha 2nasHama pacnpasa 0a ce 800U CMeHo2PAPCKU 3AMUCHUK.
(4) CmeHozpaghckuom 3anucHuUK, 80 pok 00 48 uyaca 00 00pIKysarbemo Ha 2nasHamd
pacrnpasa Ke ce dewugpupa u npeesaeda, Ke ce nomnuuie 00 AUUEemMo Koe 20 cocmasysda,
cmpaHKume, cyoujama noeduHey, 00HOCHO npemcedames1om Ha coeemom u Ke Ce rNpuKay4u
KOH npedmemom.
(5) ToHCKUOM UnU BU3YENHO-MOHCKUOM 3aruc 00 00pXaHamMa pacnpasa e 0esa 00 cyockuom
npedmem Koj ce 800U 80 ABMOMAMU3UPAHUOM KOMITjymepCcKU cucmem 3a yrnpasyearbe co
cydckume npedmemu (AKMUC).
(6) ToHCKUOM UAU BU3YEAHO-MOHCKUOM 3aruc He cmee 0a ce objasyea, emumysa u Kopucmu
30 HAMEeHU U yenu Hadsop 00 Kpusu4yHamMa nocmarika.
(7) CmpaHKkume u 6paHuUmMesnom umaam npaso rno 00PHCyearbemo Ha 2/1a8HaMa pacnpasa
da dobujam Konuja 00 MOHCKaMa usu 8U3yesnHO-MOHCKamMa CHUMKQ UsU 80 POK 00 mpu 0eHa
npenuc 00 cmeHo2pagCcKUOM 3anuUcCHUK, 80 NeYameHa usu eseKmpoHCcKa ¢popma. Konuja o0
CHUMKama ce docmasysa ee0HauW, a HajoouHa 8o pok 00 24 yaca.

MpaKTUYHMTE MCKYCTBA Ha afBOKaTMTe Ha oAbpaHa BO MpPMMeEHaTa Ha 3aKOHOT 3a
KPMBMYHATA MNOCTaNKa ce HajHeraTMBHWM BO NOr/ies Ha BWU3Y/NHO-TOHCKOTO CHMMake Ha
rnaBHaTa pacnpasa.

MimeHo, M NoKpaj 06AnraTopHoTO M 6e3anTepHaTUBHO BOAEHE HA 3aMUCHUKOT 3a
rNaBHa pacnpasa BO BUA Ha BM3YENHO-TOHCKM 3anuC, BO HAjrONeMMUOT Aen o4, CyaeraTta Toa
He ce NpMMeHyBa W Ce BOAM 3aMMCHMK TaKa LITO NpeTcenaTenoT Ha COBETOT WM cyamjaTa
noeguHeL, Ha rnac ro AMKTMpPa TEKOT Ha pacnpasaTa Ha 3anuMCcHMYapoT. Ha 0BOj HauMH peuncu
BO L,@NOCT ce rybu cywTrMHaTa Ha aABepCcmnjasiHMOT CUCTEM Ha KPMBMYHATa nocTanka. dypu u
BO C/ly4aj KOra e TexHWYKn obe3begeHo BU3YeIHO-TOHCKO CHUMakbe (BU3YeIHO-TOHCKM 3anuc)
cyauuTe NOBTOPHO TEKOT HAa pacnpasaTa ro NpeHecyBaaT Co AMKTUPakbe Ha rnac.

AaBoKaTuTe Ha oabpaHa npea ce 3apaau edMKacHOCT Ha oabpaHaTa U LLeIOCHO
MMNNEMEHTUPaHbE Ha 3aKOHCKUTe oabpenbu Tpeba aa 6apaaT 3aNUCHUKOT Aa Ce BOAM BO BUA,
Ha BW3Yye/NHO-TOHCKM 3anuc 6e3 HMKaKBO AuKTUpake. Bo oBoj npasel, He Tpeba Aa Mma
HUKAKBO OTCTanyBakbe, a CUTE Y4YEeCHUUM BO MOCTankaTa, npea ce CyAoBUTE HO U
0bBUHUTENCTBATA UM aABOKaTUTE Ha oAbpaHa e NoTPebHO Aa MHCUCTUPAAT 3a Co3AaBarbe
Ha TEXHUUYKM MOXKHOCTW 33 peann3almja Ha 3aKOHCKM NpeaBUAEHUOT HAYMH 33 BOAEeHE Ha
3aMMCHUKOT 3a r/1aBHa pacnpasa.
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12. ICNUTYBAKE HA CBEAOLM

YneH 384
JAupeKmHo, 8kpcmeHO u 0onosnHUMesHo ucnumyeare Ha ceedoyu

(1) Ceedokom 20 ucnumysa cmpaHKama Koja 20 npeos1ox uaa coz2saacHo co YaneHom 383 cmas
(2) 00 080j 3aKoH. Mpawarbama 3a cee00KOM Ha CPoOmMuUBHAMA CMPAHKA Ce 02paHUYeHU U
ce o0Hecysaam HA npAWaHaMa Kou npemxodHo bune nocmaseHu 80 MeKom Ha
ucnumysaremo Ha cee00KoOm 00 CMpPAHKAMa Koja 20 npedsoxcuna. lpawawkama Ha
M08MOPHOMO UCIUMysdrbe Ha C€8e00KOom 00 CMPAHKAMa Koja 20 npedsoxcund ce
02paHUYeHU U ce 00Hecysaam Ha nNpawarama rnocmaseHu 80 meKkom HaA Ucnumyearbemo
Ha ceedoKom 00 CIPOMUBHAMA CMPAHKA.

(2) Mpawarwama wmo Hasedysaam Ha 002080p He MOXam 0d ce Nocmasysaam 80 mexKkom
Ha OUpPeKMHOmMo ucnumyeare, 0C8eH 80 Cay4Yaume Koza uma rnompeba 0a ce nojacHam
usjasume Ha ceedokom. [1o npasuso, Npawarba Kou Hagedyeaam Ha 002080p ce 00380s1€HU
CaMO 80 MeKOM HA BKPCMEHOMO UCUMYy8akbe.

MpaKTUYHUTE WCKYCTBA Ha aJBOKaTMTEe Ha oabpaHa npeg cé ce Bp3yBaaT co
HaManyBareTO Ha edeKTOT Ha MCMUTYBAaHETO Ha CBeAOLMTE KAaKo NPU AMPEKTHOTO, HO
0CO6EHO MPU BKPCTEHOTO UCMUTYBaHE MOPAAM OKOIHOCTA LUTO 3aNUCHUKOT He ce U3roTeyBa
BO popMa Ha BU3Ye/IHO-TOHCKM 3anuc.

AVcKpeguTaumjata Ha oapeseH CBeAOK YecTo MaTv ce aMopTM3Mpa CO Toa LWTO
MCNUTYBaHETO HE 04U BO KOHTUHYUTET TyKy Ce YeKa BHeCyBakbe No NaT Ha AMKTUPaHe of
CTpaHa Ha cyaujata. OcBeH Toa, BMEYATOKOT Ha CyaumuTe W CyaAUUTE MOPOTHUUM Of,
0A4roBOPUTE, HAYMHOT KAKO TUE Ce MPe3eHTMPaaT, KOHTPAAMKUMUTE M OfHecyBaraTa Ha
CBEAOKOT Ce UCKIYYUTENHO HaMaieHn BO cnopenba co HenpeyeH TeK Ha UCMUTYBAHETO Koe
CaMoO Ce CHMMa BM3Ye/SIHO-TOHCKKU. Ha cuTe 0BbyKM cuTe y4ecHMLM Ha MHAEHTUYEH HAUYUH U
anoctpodupaa noHanpes onuLLIAHUTE UCKYCTBA.
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13. POKOBH

YneH 410
Mpaeo Ha xanba u pok 3a NnodHecysare
(1) Mpomue npecydama 0oHeceHa 80 Nps8 cmerneH 08A1acmMeHuUme Auya Moxam 0a uzjasam
#anba 80 pok 00 15 deHa 00 deHOom Ha docmasysaremo Ha npenucom oo rnpecyoama.
(2) HaspemeHo usjaseHama #anba 00 osaacmeHomo sAuye 20 0071020 U3BPWYBAHEMO HA
npecyoama.

YneH 420
0O0zo060p Ha #anbama

(1) EdeH npumepok 00 manbama npeocmerneHuom cyd 6e3 odnazare 0ocmasysa 00
cnpomusHama cmpaHka (YneHosu 130 u 131), Koja 60 pok 00 ocym 0eHa 00 OeHom Ha
npuemom Ha ¥anbama moxce 0a nodHece 8o cydom 002080p Ha #anba.

(2) anbama u o02080pom Ha »anbama co cume Crucu, npeocmerneHuom cyd 80 PoK o0
mpu 0eHa 00 npueMom Ha 002080pom HA ¥anbama, 0OHOCHO 0 UCMEKOM HA PoKom 3d
nodHecysare 002080p HA #anbama, Ke 2u docmasu 00 8MopocmeneHuom cyo.

Ynen 439

Jo3eoneHocm Ha 3anba
(1) NMpomus npecydama Ha emopocmeneHuUom cyd e 00380s7€eHa #anba 0o cyoom wmo
0071y4y8a 80 mpem cmerneH camMo 80 Cr1edHUBe Cy4au, aKo:
1) emopocmeneHuom cy0 U3PEKOos KA3Ha 00X UBOMEH 3ameop, UAU AKO ja momepoun
npecydama Ha npeocmerneHUom cyo co Koja e u3peyeHa makea KasHa;
2) emopocmeneHuom cyd 0oHesn npecyoa 8p3 0CHOBA HA 0OPIAHAMA pacnpasa u
3) smopocmeneHuom cyd ja npeuHa4un npecyoama HaA npsocmerneHUom cyd co Koja
obsuHemuom e ocs0600eH 00 0b68UHEHUEMO U U3peKon npecyda co Koja obsuHemuom ce
02/10CY8a 30 BUHOBEH.
(2) 3a #anbama npomuse smopocmeneHama npecyoa pewasa cyoom o0 mpem cmerneH Ha
cedHUYa Ha cosemom co27AacHO co odpedbume WMO 8aXam 3a MOCMANKama 60 8mop
cmeneH. [1ped 080j cy0 He Moxce 0a ce 0OpPHU pacnpasa.
(3) O0pedbume Ha yneHom 435 00 080j 30KOH Ke ce npumeHam u 8p3 coobeuHemMuUOM Koj
Hemasn npaso 0a usjasu 3 anba npomus emopocmeneHama rnpecyoa.

YneH 481
U3peKkysare npecyda

(1) Mo 3aKkny4yearemo Ha enasHama pacnpasa cyoom sedHaw Ke ja uspeye npecyoama u
Ke ja objasu co cywmecmeseHume npu4duHu. llpecydama mopa 0a ce uzpabomu nucMmeHo 80
POK 00 ocym OeHa 00 deHom Ha objasysaremo.

(2) Mpomue npecyoama »canba moxce 0a ce u3jasu 80 poK 00 ocyM OeHa 00 0eHom Ha
docmasysar-emo Ha npenucom o0 rnpecyoama.

(3) Odpedbume Ha YneHom 174 00 080j 3AKOH CO2/1ACHO Ke ce MpumeHysaam u 80 roaseod Ha
YKUHY8GH€mMo Ha Mnpumeopom o uspeKysaremo Ha rnpecydama.
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MpaKTUYHMTE MCKYCTBA Ha aABOKaTUTe Ha ogbpaHa ce BO MNpaBel, Ha HeAO0BONEH
nepuos Ha POKOBM 3a Xanba M OAroBop Ha Kanba Kako M 3a AOCTaByBakbe Ha A0Kasu No
NPMEM Ha M3BeCTyBake Ha 3aBplUyBakbe€ Ha WMCTParkHa MocTanka, ocobeHo 3a 0beMHU u
CNOMKEHU NpeaMeTH.

CeTo TOa BAMjae AMPEKTHO Ha edeKTMBHATa oabpaHa M HemnoaeseHo MUCNeHe Ha
yyecHMumTe e AeKa 3aKkoHoT Tpeba Aa NpeTpnu M3MeHM BO BMA, Ha BOBeAyBake GeKcnbuaHm
POKOBM KOWM LITO CYAOT Ke rM onpeaenysa BO 3aBUCHOCT O, 06eMOT M C/NOMKEeHOCTa Ha
npeameToT, a BP3 OCHOBa Ha Haparbe Ha CTpaHKaTa UCTaKHATO BeAHall npu 06jaByBarbeTo Ha
npecyaara.

HensgpkaHu ce pelleHmjaTa BO KOM LWUTO AYPU U 33 KPUBUYHM A€N1a 33 KOe e n3peyeHa
KasHa O0XMBOTEH 3aTBOP KAaKO M 33 KPMBMYHM Aenia o4 061acT Ha CTOMAHCKU KpUMKWHAN M
opraHu3npaH KpumunHan Bo Kou npecygute ce n no 1000 cTpaHMLM, POKOT Aa € TIMMUTPAH Ha
15 peHa, OgHOCHO CTpaHKUTE ga He Moxe ga nobapaaT NpoponkKyBakbe Ha POKOT BO
COTNACHOCT CO 06eMOT U CNOXKEHOTa Ha NPeaMeTOT, NPU WTO AMMUTOT BO TaKBMU Cayyaum Aa
MOe fa ro onpegenysa CaMOCTOjHO CyAOT.

3aapKyBakbeTO Ha NMMUTMPAH POK 3a Xanba og 15 nam 8 geHa e cnpoTMBHO Ha
NPaBOTO Ha NPABUYHO CyaeHoe.
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14. BAPAILE 3A 3ALLTUTA HA 3AKOHUTOCTA

YneHn 457
OcHosu 3a nodHecyeare
lMpomue npasocusnHu cydcKu 00ayKuU jasHuom obsuHumen Ha Penybauka MakedoHuja moxce
0a noOHece 6apare 30 3aWMUMA HA 30KOHUMOCMA QKO e rospedeH Ycmasom Ha
Penybauka MaKkedoHuja, 3aKOHOM Uau Me2yHapooeH 002080p, PAMUGUKYBAH CO2/AACHO CO
Yecmasom Ha Penybnauxka MakedoHuja.

MpaKTMYHMTE MCKYCTBA Ha afBOKaTMTE Ha ogbpaHa ce BO HAcOKa Ha Toa Aeka
H6aparbeTo 3a 3alUTWTa HA 3aKOHWUTOCTA He NpeTcTaByBa ePpeKTUBEH NPaBeEH JieK Nopagm Toa
LUTO a4BOKAaTUTE HE MOXAT AMPEKTHO Aa ro NoAHecyBaaT A0 BpXoBMOT cyAd, TYKY HErOBOTO
noAHecyBakbe 3aBMCU Of OL,EHKaTa Ha 06BUHUTENOT.

Co npomeHaTa Ha CUCTEMOT Ha KPMBMUYHATA NOCTanKa, 06BUHUTENOT € paMHOMpPaBHa
CTpaHKa BO NOCTanKaTa U € HeJIorTMYHO NPMMEHaTa Ha OBa NPABHO CPeACTBO eAHaTa CTPaHKa
(opbpaHa) aa ro bapa oa Apyrata cTpaHKa (06BUHUTENOT).

Ba*KHOCTa Ha MpaBHaTa 3aWTuMTa o4, nosBpeaun Ha YcTtaBoT Ha PM, 3akKOHOT uau
mefyHapoaeH A0roBop paTMdUKyBaH coriacHo co YcTaBoT Ha PM ja HameTHyBa notpebara
Of, M3MeHa Ha 3aKOHCKOTO pelleHMe TaKa LWTO aABOKaTUTe Ha oabpaHa Ke morKaT Aa
nogHecyBaaT bapatbe 3a 3alTUTa Ha 3aKOHUTOCTa AMPEKTHO nNpes BpxoBHUOT cya Ha PM.

33



CONTENTS

INTRODUGCTION et tteee ettt ettt e ettt ere e e e e e ettt e e e e e e e eaaaaa i aeseeeeeaaessaaasesaeesanssnnnnaeeseaeeenssenn 35
SUMMARY CONCLUSIONS : .., 36
1. FAIR CRIMINAL PROCEEDINGS.... .ottt e e e e e e e e e e e eaaaan 36
2. PRESUMPTION OF INNOCENCE......cotuiieiiiiiiitiee ettt e e ee s e e e seeae e e e e e saave e 39
3. RIGHTS OF THE DEFENSE IN CORRELATION TO THE COMMENCEMENT OF THE
CRIMINAL PROCEEDINGS. ...ttt e et eee e e e ettt e e s e e e e aaae e e e e e e e e e e eeenaanneeeaanes 41
4. ACCESS TO THE CASE FILE BY THE DEFENSE.....covuioe et eeeeee e 43
5. RIGHTS OF THE INJURED PARTY AND THE PRIVATE PLAINTIFF.....ccciiiiiiiieiiieieiceeees 45
oI LY 2 AN A I = 47
7. PRETRIAL DETENTION . ..cuuu ittt ettt e e e e e tre e e e e e et e e e e e e ea e e e e e e aaaa s eeeeenenan 50
8. EXPERT REPORTS AND TECHNICAL ADVISORS FOR THE DEFENSE.........ccovviviiiiiiinnnenes 53
O. DEFENSE ACTIONS. ...ttt ettt eettis e e e eearaes e s e eeeabas s s s e eeesnaaseeesesssansseesseesnnn 55
10. EXPLANATION OF MOTIONS — TENDERED EVIDENCE OBJECTIONS (before the main
aT<T T o= PSR 58
11. VISUAL-AUDIO RECORDING OF THE MAIN HEARING......ccuvveiriiiiiiiicineceeeiiceeeeeerennens 59
12. EXAMINATION OF WITNESSES ..ottt ettt e e e terae s s eeeere s s aeeeaanan s 60
13, DEADLINES. ...ttt ettt ettt sttt s e e ettt es s e e e eeet e s e e e saaaaa s saabaaseeanesansnseessnessnns 61
14. MOTION FOR PROTECTION OF LEGALITY ..cceiiiiieieieieeeieietitieieses e e e e e eeeeeeeeeeeenennnnns 63

34



INTRODUCTION:

This publication is a summary of the training events held as part of the project
implemented by the Macedonian Bar Association, with financial support by the US Embassy
in RM and the Bureau of International Narcotics and Law Enforcement Affairs (INL) on the
topic of “Training of defense councils on the new Criminal Procedure Code and the Sentencing

g

Law”.

The purpose of this publication is to concentrate the discussions and perceptions of
the participants and trainers (all defense counsels) of the practical implementation of the
Criminal Procedure Code so far, from the viewpoint of the defense and considering the
possibilities for it to be efficient, but also considering the non-uniform practice and the
disparate treatment of legal situations, as well as to identify certain deficiencies of the legal
solution and problems in its practical implementation.

Bearing in mind the limited number of training sessions, it was not possible to fully
cover all the various segments of the practical implementation of the Criminal Procedure
Code, and therefore only a portion of the issues raised by the trainers and participants were
discussed during the training sessions.

This text has no pretensions of becoming a handbook for defense councils. They
should not be using handbooks anyways, but should try to protect their clients’ interests in
every specific case. However, bearing in mind that more than 250 participants took part in
the specific training project on the practical implementation of the Criminal Procedure Code,
from the viewpoint of the defense it would be useful for defense councils to have a
compendium of all remarks, experiences and problems that have been pointed out by such a
significant number of defense councils, which they will find very useful in practice, as councils
who participate in criminal proceedings on regular basis. In that sense, this document is
intended to be used by defense councils.

The order of the comments follows the actual order of the provisions that have been
reviewed and analyzed by the trainers and participants during the discussions. There is no
prioritization of importance and that was done on purpose, because when it comes to
defending a client, it would be very difficult to classify a specific legal situation as less
important than any other situation.

Any wrongful or disparate practical application of the Criminal Procedure Code may
have its implications in any of the further stages of the proceedings.

In order to make the document more user-friendly and well articulated, it also includes
the relevant provisions of the Criminal Procedure Code in relation to every comment. In
addition, in some of the segment, it also refers to the case law of the European Court of
Human Rights, having in mind the supranational character of the European Convention on
Human Rights as an integral part of the legal order in the Republic of Macedonia.
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SUMMARY CONCLUSIONS:

1. FAIR CRIMINAL PROCEEDINGS

Article 1
Purpose of the Law
This law shall establish the rules that provide for an objective and fair criminal procedure,
thus ensuring that no innocent person is ever convicted and the perpetrator of the criminal
offense is criminally sanctioned according to the terms provided in the Criminal Code and on
the basis of a lawfully conducted procedure.

Article 5
The right to a fair trial
Any person charged with a criminal offence shall have the right to a fair and public trial before
an independent and impartial tribunal, in an adversarial procedure, with a possibility to
challenge the accusations and tender and present evidence in his or her defense.

Article 290
Judicial control of legality

(1) Any person who believes that his or her rights have been violated by any of the actions
taken, within a period of 8 days after he or she learned about that action, may file a complaint
with the preliminary procedure judge, who shall be obliged, with a decision, to rule on the
legality of the action or measure, which shall not limit the person’s right to press criminal
charges and the right to effectuate his or her legal protection through other means.

(2) Following the examination of the legality of these actions taken, the preliminary procedure
judge shall enact a decision, which shall be delivered to the public prosecutor and the
applicant. An appeal shall be allowed against this decision with the Chamber as referred to in
Article 25, paragraph 5 of this Law, which shall be obliged to rule on the appeal in a period of
3 days.

The practical situations that may be considered as conducting fair criminal
proceedings, or the more significant aspect for defense councils — the violations of the
principle of fair criminal proceedings are numerous and almost unpredictable, starting from
the seemingly technical problems, such as the inability to establish a direct contact with the
prosecutor even in pretrial detention cases, and thus establish the right to a defense by
pointing out facts, suggesting evidence and providing explanations, to real impossibilities to
conduct a defense investigation, to secure evidence, insufficient time to prepare the defense
due to legally restricted deadlines and numerous other situations alike.

In every specific case, defense councils identify the particular manifestations of
violations of the fair criminal proceedings principle, but they use the otherwise limited and
modest legal solutions for the protection of the right to a fair trial only in limited number of
cases.
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One of those means for protection of the right to fair criminal proceedings is the
complaint against any illegal actions or measures as provided for in Article 290 of the Criminal
Procedure Code. When it comes to the practical implementation of this Article, apart from
the passiveness of the defense councils who rarely use this possibility, another problem arises
as a result of the different interpretation of this provision by the courts, expressed through a
variety of decisions.

Namely, the reasoning of some of the preliminary procedure judges is that this type
of judicial control of the legality only refers to the pre-investigation procedure, but not to the
actual investigation or any consequent stages of the proceedings, and therefore some of
those complaints are even being rejected as inadmissible. Other preliminary procedure judges
are of the opinion that the judicial control of the legality also refers to the investigation stage
and therefore they allow these types of complaints and review the potential existence or
absence of legality in relation to the disputed actions or measures.

When it comes to defense councils, the existence of a judicial control over the legality
throughout the various stages of the proceedings, including the pre-investigative stage and
the actual investigation is an extremely important tool, in favor of the fair criminal
proceedings concept. Defense councils should utilize this legal instrument in order to protect
the right to fair criminal proceedings, whenever they identify any illegal actions or measures.

The purport of the judicial control during these stages originates from the fact that
pursuant to the current criminal procedure system, the criminal proceedings are led by the
prosecutors, i.e. by the police upon authority provided by the public prosecutors. Any lack of
judicial control of the legality would render the defense inefficient, because it would be
impossible to establish any illegalities, and therefore impossible to eliminate them after being
identified.

The primary purpose of this provision is efficient protection from any illegal action via
judicial control. However, such a control does not limit the right to any other type of
protection from any illegalities (less efficient time wise), for instance by filing a criminal
complaint or legal protection that is actualized otherwise.

Having in mind the absence of a uniform judicial practice in relation to the different
application of Article 290 of the Criminal Procedure Code, and aimed at improving the
efficiency of the right to a defense, one needs to precisely define the scope of this type of
judicial control, thus making it stronger and more useful tool for the defense, considering that
it relates to violation of rights due to illegal actions and measures taken during the pre-
investigative, but also during the investigation procedure, as well as to provide for a higher
instance appeal to the higher courts, instead to the same court that passed the initial decision
as currently regulated.

The aspect of a fair trial as defined in the general provisions has one serious flaw,

because the Law does not contain an explicit sanctioning provision in the event of a violation
of the concept of a fair procedure and trial in the general sense, as rights that are
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protected by Article 6 of the European Convention on Human Rights. Therefore, defense
councils are using all their skills, trying to address these violations in various objections and
complaints and to incorporate them as elements of various grounds for complaints, most
often by invoking the ECHR. This is the proper, but, as shown by the case law, unfortunately
a very inefficient way of protecting clients’ rights before the domestic courts, which do not
sufficiently refer to the case law of the ECtHR, with some of them ignoring it all together.

The least one can do is to provide for a separate grounds for an appeal, claiming
violation of the right to a fair trial, with an explicit explanation that this violation relates not
only to the actual trial, but also to the entire criminal procedure and all of its stages — starting
from the pre-investigation stage, until the very end of the proceedings, which coincides with
the opinion of the European Court of Human Rights.

At the same time, such a defined violation should also be considered as grounds for
an extraordinary review of final and enforceable judgments and it should not only relate to
the appeal proceedings, but to the entire course of the proceedings, without the restrictive
provision from the current law — “capable of affecting” the proper adjudication process.
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2. PRESUMPTION OF INNOCENCE

Article 2

Presumption of Innocence
(1) Any person charged with a criminal offence shall be presumed innocent until his or her
guilt is established by a valid and final court verdict.
(2) State authorities, media and all other entities shall be obliged to observe the rule of
paragraph 1 of this Article, and their public statements about the ongoing procedure shall
neither violate the rights of the defendant and the injured party, nor harm the judicial
independence and impartiality.

European Convention on Human Rights
Article 6
Right to a fair trial
2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

The legal situations in practice, related to the presumption of innocence as defined in
the above quoted provision from the Criminal Procedure Code, but also as an integral part of
the right to a fair trial as defined in Article 6 of the European Convention on Human Rights,
very frequently turn into violations of that right, and as a result the principle is being
transformed into presumption of guilt.

In order to protect the presumption of innocence, defense councils should always
refer to it throughout all stages of the proceedings, as an integral part of the right to a fair
trial. The emphasis on the presumption of innocence should be placed at the very beginning
of every opening statement by a defense council and should provide for its substance. The
concept of such a statement should never be based on the defense’s assertion of proving the
innocence of the client, but on the argument that the presumption is an existent strong fact
of innocence, having in mind that the prosecution has to present sufficient evidence to prove
guilt and the defense’s task is to refute such evidence.

At the same time, the introduction of the legislative protection of the right to a fair
trial as a substantive violation upon appeal and during proceedings for extraordinary review
of final and enforceable judgments will promote the protection of the presumption of
innocence, since it is an integral part of the right to a fair trial, so that any violations of the
presumption of innocence can be considered as valid grounds for an appeal, like any other
element of a fair trial.

39



40



3. RIGHTS OF THE DEFENSE IN CORRELATION TO THE COMMENCEMENT OF THE
CRIMINAL PROCEEDINGS

Article 19
The act of initiation of the criminal procedure and consequences
from the initiation of the procedure

(1) The criminal procedure shall commence with the act of issuing an order for investigation,
or with the very first investigation performed prior to the issuance of an investigation order,
with the scheduling of a main hearing after an indictment or a private claim has been filed,
with an application for a penal warrant or with an application for a security measure.

(2) When it is prescribed that the commencement of the criminal procedure is to result in
limitation of certain rights, such limitations shall apply as of the date of approval of the
indictment.

Article 295

Investigative actions
(1) During the investigation, in accordance with the provisions of this Law, the public
prosecutor may undertake the following investigative actions:
- search;
- temporary safeguarding and seizure of objects or property;
- examination of the suspect;
- examination of witnesses;
- commissioning expert’s reports;
- crime scene investigation and reconstruction; and
- special investigative measures.
(2) Investigative actions may be taken even before the initiation of the investigation procedure
if there is a danger of procrastination, under conditions and in a procedure as provided for in
this Law.

Pursuant to Article 19 of the Criminal Procedure Code, the criminal proceedings begin

by:

e Issuing an Order to conduct an investigation or

e The very first investigative action taken before issuing an Order to conduct an
investigation.

When it comes to the practical implementation of the Criminal Procedure Code,
councils find themselves in situations when they are not capable of practicing their defense
rights, because it is impossible to precisely establish the actual stage of the proceedings — pre-
investigation, when the criminal procedure is not yet considered as commenced, or
investigation, when the criminal procedure is already considered to be ongoing.

This is the case that was most frequently discussed during the training sessions and it
refers to the right to access the case file. The right of access to the case files and any available
evidence against the defendant and any exculpatory evidence is one of the basic rights listed
in Article 70 of the LCP.
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The moment of implementation of this right and the manner of its implementation
are not harmonized. In practice, public prosecutors and judges completely ignore the
provision that says that the criminal procedure commences with the very first investigative
action taken and therefore they do not allow the defense to access the case file and familiarize
with the evidence, with the explanation that the case is still in its pre-investigative procedure.

Such opinions are also supported by the legal gap in the Criminal Procedure Code,
since the Law does not define a deadline within which the public prosecutor needs to pass an
Order to conduct an investigation. Nevertheless, in the event when the second moment is to
be considered as the beginning of the criminal procedure — taking investigative actions before
issuing an Order to conduct an investigation, all participants agreed that if the defense is not
given access to the case file and the available evidence, that should be considered as a
violation of the right to a defense, since pursuant to Article 79 of the LCP, during the criminal
proceedings, the defense council has the right to access and review the case file and the
evidence, in accordance with the legal provisions. The wording “throughout the criminal
proceedings” would also include the very beginning of the proceedings and pursuant to
Article 19 of the LCP the criminal procedure begins when the very first investigative action is
taken.

Just as an example, the investigative action of searching premises should be
considered as the moment when the criminal procedure begins, before the adoption of an
Order to conduct an investigation. The explanation that the search, as an investigative action
is conducted during the pre-investigation stage is not legally substantiated, since Article 295
of the LCP precisely defines the investigative actions and further regulates that those actions
are being conducted during an investigation. That means that when a public prosecutor takes
any of the investigative actions — search, temporary safeguarding and seizure of items or
property, examination of suspects, examination of witnesses, commissioning an expert
report, crime scene investigation and reconstruction and special investigative measures, it
means that he or she initiated the criminal proceedings even before passing a decision to
commence an investigation and therefore, as of that moment, the defendant and his or her
council enjoy all rights as provided for in the Criminal Procedure Code, guaranteed after the
commencement of the criminal proceedings, including the right to access the case files and
review the available evidence.
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4. ACCESS TO THE CASE FILE BY THE DEFENSE

Article 70

Rights of the defendant
Every defendant shall have the following basic rights:
- to be informed on time and in detail, in a language that he or she understands, about the
crimes that he or she is accused of and any evidence against him or her;
- to have enough time and possibilities to prepare his or her defense, and especially to have
access to the case file and be familiar with any available incriminating or exculpatory evidence,
as well as to communicate with a defense counsel of his or her own choice;
- to be tried in his or her presence and to defend in person or with the assistance of a defense
counsel of his or her own choice, and if the person is indigent, to get a defense counsel free of
charge when that is required by the interest of justice;
- to freely present his or her defense;
- not to be coerced into testifying against himself or herself and people that are close and
plead guilty;
- to have a possibility to speak about the facts and the evidence that he or she is charged with
and to present all facts and evidence that would support his or her defense case;
- to examine the witnesses of the prosecution on his or her own or through the defense counsel,
as well as to be able to ensure the presence and examination of the defense witnesses, under
the same conditions as is the case with the prosecution witnesses; and
- during the main hearing to be able to consult with his or her defense counsel, but not to be
able to discuss the way he or she will answer individual questions.

Article 79
Access to the case file by the defense counsel
(1) During the criminal procedure, the defense counsel shall have the right to review the case
file and any available evidence, in accordance with the provisions of this Law.
(2) The defense counsel shall have the right to access and to get a copy of all reports and other
files related to actions to which the defense had a right to be present at, which are being kept
at the public prosecution office.

In most cases, the practical application of these provisions is extremely inconsistent,
meaning that defense counsels in some prosecution offices are allowed to make copies of the
documents, while in other, they are only allowed to manually transcribe the evidence.

Article 70 of the Criminal Procedure Code provides that the defendant has the basic
right to have enough time and possibilities to prepare his or her defense, as well as the right
to access the case file and familiarize with the evidence against him or her and any
exculpatory evidence.

The right of the defendant to review the evidence against him or her is also part of the

fair trial principle, as provided for in Article 6 of the ECHR. There are numerous judgments
from the European Court of Human Rights that relate to the right of defense
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counsels to access the case file. In Dolenec v Croatia (Application number 25282/06) the Court
found that the unlimited access to case files and the unlimited right to make notes, and even
to get photocopies of relevant documentation is the basic precondition for a fair trial in
criminal proceedings.

In addition, the case law of the European Court of Human Rights has established that
during the pretrial stage — in the event of a pretrial detention, one should also honor the
principle of a fair trial as guaranteed by Article 6 of the Convention. In Lietzow v Germany
(Application number 24479/94) the Court found that defendants should be allowed access to
any evidence used by the prosecution as the basis for the request for pretrial detention, given
the opportunity to familiarize themselves with the contents of the evidence and provided
with the opportunity to comment the evidence.

The inability to copy or get photocopies of documents by the defense, and sometimes
the inability to get access to the case files altogether is a violation of the rights of the defense
and therefore, in order to protect the rights of the defense as a component of the fair trial
principle, defense counsels should regularly point out such violations of their rights
throughout the various stages of the proceedings.
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5. RIGHTS OF THE INJURED PARTY AND THE PRIVATE PLAINTIFF

Article 57

Rights of the injured party
The injured party shall have the following rights in the criminal procedure:
1) to be advised of his or her rights;
2) to use his or her language and alphabet and the right to be assisted by an interpreter, i.e. a
translator if he or she does not understand the language used during the procedure;
3) to put forward a motion for a legal or property claim;
4) to have a legal representative;
5) to indicate facts and propose evidence;
6) to be present at the evidentiary hearing;
7) to be present at the main hearing and to participate in the evidentiary procedure, as well
as to comment on the legal or property claim and the legal and criminal event;
8) after the investigation has been completed, to review the files and items that are going to
be used as exhibits and evidence;
9) to file an appeal under the conditions prescribed in this Law;
10) to file a motion for prosecution and personal legal action in accordance with the provisions
of the Criminal Code;
11) to be informed about any lack of action or waiver of criminal prosecution rights by the
public prosecutor;
12) to appeal to the higher Public Prosecutor against the decision of the Public Prosecutor to
waive his or her prosecution rights, under the conditions prescribed in this Law;
13) to ask for the return of the previous state of affairs;
14) to ask for an observance of his or her right to privacy;
15) to participate in the mediation process, in a manner and under conditions as prescribed in
this Law.

Article 64

The right to propose evidence, access to the case file and other rights
(1) During the procedure, the injured party and the private plaintiff shall have a right to point
out all the facts and propose evidence, which are important for the establishment of criminal
liability and the legal and property claim.
(2) At the main hearing, they shall have the right to propose evidence, examine the accused,
witnesses and expert witnesses, to object and give explanations in reference to their
statements and to give other statements and put forward suggestions.
(3) The injured party and the private plaintiff shall have the right to access the case file and
review any exhibits that have been admitted as evidence. The injured party may not have the
right to access the case file until he or she has been examined as a witness first.
(4) The public prosecutor and the court shall advise the injured party and the private plaintiff
of their rights as referred to in paragraphs 1, 2 and 3 of this Article.
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The participants pointed out the different practices of the public prosecution offices
and courts with regards to the rights of injured parties and private plaintiffs that they
represent, since sometimes, they are being allowed to fully participate in the criminal
proceedings and suggest evidence, or to examine defendants, witnesses and expert
witnesses, but sometimes their roles are completely restricted to the property claim alone.

The participants concluded that if the participation of the injured party and the private
plaintiff is limited only to the property claim alone, that should be considered as a violation
of the Criminal Procedure Code and their rights, because pursuant to Article 64 of the LCP,
during the proceedings, the injured party and the private plaintiff have the right to indicate
any facts and tender evidence that would be relevant for the establishment of the criminal
liability or the legal property claim. It is obvious that their participation is cumulative both
with regards to the criminal liability and in relation to the legal property claim.

At the same time, paragraph 2 of the same article gives them the right to tender
evidence and ask questions of the defendant, witnesses and expert witnesses, to object and
comment and provide explanations regarding their statements, as well as to give other
statements and put forward various proposals.

This provision is not limited only to the legal property claim, but, as with the right to
tender evidence, it is provided in relation to any issue, which is quite logical since the legal
property claim is entirely dependent on the establishment of criminal liability. The injured
party, who is now prevented from taking over the criminal prosecution according to the new
Criminal Procedure Code, is now logically allowed to participate in the proceedings for the
establishment of the criminal liability, as a precondition for the successful outcome of the
legal property claim. Injured parties and private plaintiffs enjoy these rights throughout the
various stages of the proceedings.

The provisions of paragraphs 3 and 4 of the same Article 64 are also aimed towards
making sure that injured parties and private plaintiffs fully participate in the proceedings,
practicing their right to review case files and items in evidence, whilst the prosecution and
the courts are obliged to advise them of these rights as provided for in this article.

In various procedures, defense counsels regularly represent the interests of the
injured parties. The property legal claim depends on whether the crime has been proven or
not and therefore, it is in the interest of justice that injured parties also give their contribution
in the proceedings, trying to ensure a successful outcome for the public prosecutor.

The current legal solution contained in the Criminal Procedure Code, according to
which injured parties are no longer capable of subsidiary criminal prosecution, is yet another
argument in favor of the injured parties, who should be allowed to fully participate in the
proceedings, by indicating facts of the case, providing evidence and taking active part in the
trial, also by examination of witnesses and expert witnesses.
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6. GUARANTEE

Article 150

Establishing a guarantee
(1) Upon proposal by the parties, the court may impose a guarantee requirement against a
person who is a subject of an investigation, if it believes that there is a grounded suspicion
that the person committed a crime, and when there are:
1) circumstances that point to possible danger of fleeing; or
2) circumstances that justify the fear that the defendant may repeat or complete the criminal
offense or commit the crime that he or she has been threatening with.
(2) The defendant may provide a guarantee for himself or herself, or another person may
provide a guarantee for the defendant.
(3) The amount of the guarantee shall be determined by the court ex-officio, and it shall always
be expressed in a monetary amount established with regards to the seriousness of the criminal
offence, the personal and family situation of the defendant and the financial situation of the
defendant.
(4) The guarantee consists of depositing cash, securities, valuables or other movable property
of a larger value, which may be easily converted into cash or conserved, or a personal pledge
of one or several citizens that if the defendant flees, repeats or completes the criminal offense
or commits the crime that he or she has been threatening with, they will pay the established
amount of the guarantee. As an exception, the guarantee may consist of a mortgage for the
amount of the guarantee on certain real estate owned by the person who provides the
guarantee, which can be easily converted to cash. Any guarantee in cash shall be deposited
on a separate account of the court.
(5) When establishing the guarantee, the court may establish one or more precautionary
measures in order to ensure the presence of the defendant.

Article 151
Changing the amount of the guarantee
The previously established amount of the guarantee may be changed in case of expansion of
the investigative procedure, as well as if additional circumstances and facts are found out
during the procedure with respect to the financial situation of the defendant, which would
have an effect on the established amount of the guarantee.

Article 152

Cancellation and return of the guarantee
(1) The guarantee shall be returned to the person who provided it, if there is an acquittal, if
the indictment is overruled or if the procedure has been terminated.
(2) If a prison sentence has been provided for in the judgment, the guarantee shall be cancelled
only after the defendant has commenced serving his or her sentence.
(3) In cases as referred to in paragraphs 1 and 2 of this Article, any deposited funds or objects
shall be returned and mortgages cancelled.
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Article 153

Guarantee failure
(1) Any guarantee deposited shall fail and the defendant shall be placed in detention:
- if the defendant either does not show up although properly summoned or does not justify his
absence;
- if the defendant flees; and
- if the defendant repeats or completes the criminal offense or commits the criminal offense
that he or she has been threatening with;
(2) In cases as referred to in paragraph 1 of this Article, any guarantee deposited shall fail and
a decision shall be brought for the provided guarantee to be charged as income to the State
Budget of the Republic of Macedonia.

Article 154
Competent entity for the enactment of the guarantee decision

(1) The preliminary procedure judge shall enact the guarantee decision during the
investigation procedure, and after the confirmation of the indictment or issuance of an
indictment application, the guarantee decision shall be enacted by the Chamber as referred
to in Article 25, paragraph 5 of this Law.

(2) The decision for the establishment of the guarantee and the decision for the cancellation
of the guarantee shall be enacted upon proposal by the parties.

Article 155
Appealing the guarantee decision
The decision for establishment, cancellation or failure of the guarantee may be appealed
before the immediate higher court.

Article 156
Proposing a guarantee with an appeal to the detention decision
If the defendant has filed a proposal for establishing a guarantee along with the appeal to the
decision for detention, the court competent to rule on the appeal shall be also obliged to rule
on the guarantee issue.

The use of guarantees in practice is extremely rare and linked to a complicated
procedure. Defense counsels are not successful in replacing pretrial detention with a
guarantee, mainly due to the existence of a general negative attitude towards guarantees,
but also due to the absence of proper systemic solutions, like the examples that were
presented from the USA.

Namely, if one were to define a precise scale for the amounts of guarantee that would
be applicable for specific crimes, it would help to avoid the unnecessary pretrial detention,
which quite often has the effect of punishment and undoubtedly limits the possibilities for
preparing an efficient and effective defense, due to the absence of permanent
communication between the defense counsel and the defendant.
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It seems that the provisions on guarantees have to be further developed, by
prescribing a separate scale as an integral part of the provisions of the Criminal Procedure
Code on the amount of the guarantee for specific crimes, taking into account the legally
prescribed sentences for those crimes.

49



7. PRETRIAL DETENTION
Article 165
Grounds for detention
(1) If there is a reasonable suspicion that a certain person committed a crime, and if detention
is required for an unobstructed criminal procedure to take place, the person may be detained:
1) if the person is hiding, if his or her identity cannot be established, or if there are other
circumstances that would indicate that the person might flee;
2) if there is a reasonable fear that the person will hide, manipulate or destroy any traces of
the criminal offense, or if there are special circumstances that would indicate that he or she
shall impede the criminal procedure by influencing witnesses, expert witnesses, accomplices
or other persons who have been covering up the crime;
3) if special circumstances justify the fear that he or she might repeat the crime, or complete
the attempted crime or commit the crime that he or she has been threatening with; or
4) if the defendant who has been properly summoned obviously tries to avoid appearing
during the main hearing, or if the court has tried on two occasions to properly serve the
defendant, whilst all the circumstances show that the defendant is obviously avoiding
receiving the summon.
(2) In the event as referred to in item 1, paragraph 1 of this Article, any detention imposed just
because of the inability to establish the person’s identity shall last only until the identity of the
person is established.
(3) In the event as referred to in item 2, paragraph 1 of this Article, the detention shall be
revoked as soon as the evidence because of which the person has been detained is recovered.
(4) In the event as referred to in item 4, paragraph 1 of this Article, the detention shall last
until the proclamation of the verdict, but not longer than 30 days.
(5) The person shall not be detained on the basis of item 2, paragraph 1 of this Article, if the
defendant already gave a statement and pleaded guilty.

Article 167
Elements of the detention decision

(1) Detention shall be imposed with a written decision. The ruling on the detention decision
shall contain the following:
1) first name and surname of the person that is being deprived of liberty;
2) the criminal offense that the person is accused of;
3) information about the order for initiating an investigative procedure;
4) the legal grounds for detention;
5) the time period of the detention during the investigative procedure;
6) provision on the computation of the time during which the person who is being detained
has been deprived of liberty, prior to the enactment of the detention decision;
7) the title of the institution where the detention measure is enforced; and
8) advise of the right to appeal against the detention decision.
(2) The detention decision shall have to have the following as part of its rationale:
1) all the facts and evidence that point to the reasonable suspicion that the defendant has
committed the crime;
2) elaborated reasons that justify each and every separate ground for detention;
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3) the reasons due to which the court believes that the detention goals cannot be achieved by
any other measure for ensuring the presence of the defendant.

(3) The decision shall be certified with the official seal and the signature of the judge who has
enacted the decision for detention.

(4) For justified reasons, the detention decision may specify that the person is to be detained
in a detention unit in another penal or correctional facility.

(5) If the defendant has not chosen a defense counsel, along with the decision, the defendant
shall be assigned a counsel ex-officio (Article 74, paragraphs 1, 2 and 6). If the President of the
Court is unavailable, the counsel shall be assigned by the preliminary procedure judge.

European Convention on Human Rights
Right to liberty and security
Article 5

1. Everyone has the right to liberty and security of person. No one shall be deprived of his
liberty save in the following cases and in accordance with a procedure prescribed by law:

(c) the lawful arrest or detention of a person effected for the purpose of bringing him before
the competent legal authority on reasonable suspicion of having committed an offence or
when it is reasonably considered necessary to prevent his committing an offence or fleeing
after having done so;

Pursuant to Article 165, paragraph 1 of the Criminal Procedure Code, the basic
precondition for pretrial detention is the existence of a reasonable suspicion that a particular
person committed a crime and pursuant to Article 167, paragraph 2, item 1 of the Criminal
Procedure Code, the reasoning behind the pretrial detention decision has to include all the
facts and evidence that provide the basis for the grounded suspicion that the accused person
committed a crime. This obligation is also contained in the provisions of Article 5, paragraph
1c of the European Convention on Human Rights, according to which, a person may be
arrested only if he or she is reasonable suspected of having committed an offence.

Considering the case law of the European Court of Human Rights, more specifically
Fox, Campbell and Hartley v. the United Kingdom (Applications number 12244/86, 12245/86,
12383/86), the Court found that the “reasonable suspicion” of a committed crime, in the
sense of Article 5, paragraph 1lc of the Convention, assumes the existence of facts or
information that would satisfy an objective observer that the person committed a crime. This
finding by the European Court of Human Rights was also confirmed in another case against
the Republic of Macedonia — Lazoroski v. Macedonia (Application number 49220/4).

The practical application of these provisions by the courts, in the majority of the cases
is reduced to nonexistent or insufficient reasoning regarding any facts and evidence that
would lead to the reasonable suspicion that the suspect who is faced with pretrial detention
indeed committed the alleged crime.
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Defense counsels should always refer to the above indicated provisions and they
should always ask the prosecutor, even during the initial interview of the suspect, to provide
evidence that would substantiate the request for pretrial detention and prove the reasonable
suspicion that the person who is to be detained indeed committed the crime. Of course, any
detention appeals should also be based on such arguments, but defense counsels should also
refer to the case law of the European Court of Human Rights.
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8. EXPERT REPORTS AND TECHNICAL ADVISORS FOR THE DEFENSE

Article 236

Commissioning an expert’s report
(1) An expert’s report shall be commissioned when it is necessary to get a finding or an opinion
by a person who disposes of the necessary professional knowledge in order to establish or
evaluate an important fact. The expertise is performed by experts that are registered in the
Registry of Experts.
(2) The expert’s report shall be commissioned with a written order.
(3) The order during the preliminary procedure shall be issued by the public prosecutor, and
during the main hearing it will be issued by the court in accordance with Article 394, paragraph
2 of this Law.
(4) The order shall specify the facts that the expert’s report should concentrate on and who is
to perform the examination.

Article 244

Nomination of technical advisors
(1) The public prosecutor, the defendant and the defense counsel shall have the right to
nominate technical advisors from the registry of court approved experts, as of rule, but not
more than two of them, who will help them in the gathering of information on professional
issues or to contest the expert’s report.
(2) The defendant and his or her counsel, in cases and under circumstances as prescribed in
this Law for defense of indigent persons as referred to in Article 75 of this Law, shall have the
right to be assisted by a technical advisor who will be paid from the State Budget of the
Republic of Macedonia.
(3) A person who cannot be an expert pursuant to Article 238 of this Law may not be
nominated as a technical advisor.

Article 245
Technical advisor’s actions

(1) Upon request by the parties, the technical advisors may be present during the expertise
and give suggestions to the experts, and object regarding the expert examination, which shall
be put on the record.

(2) If the technical advisors have been nominated only after the expert’s report has been
completed, the technical advisors may review the findings and the report and ask the entity
conducting the proceedings for an authorization to examine the person, object or the location
that was the subject of the expert examination.

The practical application of the provisions on the appointment and use of technical
advisors, in the experience of defense counsels, shows that these provisions are being applied
in all sorts of ways — some of the courts pass decisions to exclude the “expert reports
produced by the technical advisors” and do not use them in order to discredit any expert
reports presented by the public prosecution, whereas some other courts tend to accept such
analysis as direct evidence that can be used for discreditation purposes.
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The developing case law has shown that written analysis by the technical advisors are
also increasingly being accepted if those are titled as expert reports. Defense counsels should
make sure they utilize the technical advisors in practice, asking them for written analysis of
the expert reports that they can use in order to dispute the expertise of the opposing party.

It seems that one needs to provide for a more uniform practice of the courts in this
regard. In addition, a more precise regulation of the provisions on the use of technical advisors
in the Criminal Procedure Code would also be extremely beneficial for the defense.
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9. DEFENSE ACTIONS

Article 305
Defense counsel’s motions for evidence collection
During the procedure, the defense counsel may give suggestions to the public prosecutor on
possible investigative actions for the purpose of collecting specific evidence.

Article 306

Evidence collection by the defense
(1) The defense counsel may undertake actions in order to find and collect evidence that would
be beneficial to the defense case.
(2) The authority as referred to in paragraph 1 of this Article may be utilized by the defense
counsel throughout the entire procedure.
(3) Any actions as referred to in paragraph 1 of this Article may be conducted by the defense
counsel, his or her deputy, authorized private detectives and if a specific specialty is needed,
by the technical advisors.

Article 307

Conversations, taking statements and collecting information by the defense counsel
(1) In order to collect information, the defense counsel may talk to persons who may present
circumstances that might be useful for the defense case, except with the victim and the injured
party.
(2) The defense counsel may ask the person whom he or she speaks with to provide a written
statement or a report, which shall be recorded in a manner as stipulated in Articles 91 and 92
of this Law.
(3) The defense counsel shall inform the persons as referred to in paragraph 1 of this Article
about the following:
- his or her personal capacity and the nature of the conversation;
- if the intention is just to have a conversation or to get statements and information, then he
or she shall indicate the manner and form in which they will be recorded;
- their right to choose not to respond or to refuse to give any statements; and
- the prohibition to disclose the questions asked by the police or by the public prosecutor and
the answers provided.
(4) Any person who has been already interviewed or examined by the judicial police or the
public prosecutor may not be asked to provide information about the questions asked and
answers provided.
(5) Any statements or information obtained through violation of paragraphs 1, 2, 3 and 4 of
this Article may not be used.
(6) For the purpose of getting statements or information from a person in detention, the
defense counsel shall have to get a special approval by the preliminary procedure judge, but
only after the person has had a conversation with his or her defense counsel and has been
examined by the public prosecutor.
(7) The defense counsel shall stop collecting data from the defendant or a person who has not
been accused, if he or she establishes that the provided statement is a self-incriminating one
or if it may be a reason for criminal prosecution. These statements may not be used against
the person who provided them.
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(8) If a person who can provide information useful to the defense refuses to give any
information, the defense counsel may ask the public prosecutor to summon the person for
questioning. This shall not be applicable for suspects or defendants in the same procedure.
Such an examination shall be conducted in the presence of the defense counsel who shall be
the first one to ask questions.

(9) The defense counsel may also ask for an evidentiary hearing to be held.

Article 308

Recording statements and information
(1) Any statement as referred to in Article 307, paragraph 2 of this Law, signed by the person
who provided it, shall be certified by the defense counsel. The defense counsel shall compile a
note that shall contain the following:
- the date when he or she got the statement;
- personal data on himself or herself and personal data of the person who provided the
statement;
- acknowledgment of the fact that he or she considered the warning as referred to in Article
307, paragraph 3 of this Law; and
- the facts that have been noted in the statement.
(2) The statement shall be annexed to the defense case file.
(3) Any information as referred to in Article 307 of this Law shall be recorded by the defense
counsel or another person replacing him or her.

Article 309
Access to private premises and premises closed to the public
If it is necessary to gain access to private premises or premises that are closed to the public, in
a home and other premises connected to the home, and if the holders of those spaces are not
willing to grant access, upon a motion by the defense counsel, such access shall be granted by
the court with an elaborated order that shall provide for the access.

Article 310
Defense case files
The defense counsel may present any information and evidence in favor of the defense case
directly to the public prosecutor and to the preliminary procedure judge.

Article 311

Possibilities for preparation of the defense case
(1) For the purpose of the defense, in accordance with the law, the defense counsel may ask
forinformation and reports from state entities, local self-government bodies, legal and natural
persons with public authority and other legal entities, asking for documents, files and reports
to be delivered to him or her.
(2) Any entities as referred to in paragraph 1 of this Article shall act upon the request from the
defense counsel within a period of 30 days from the day of receipt of the request, and if the
procedure involves a detention measure, within 7 days from the day of receipt of the request,
unless determined otherwise in another law.
(3) If the entities referred to in paragraph 1 of this Article, do not respond within the deadline
as referred to in paragraph 2 of this Article, the defense counsel may ask from the
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preliminary procedure judge to order for the requested data to be delivered to him or her, i.e.
from the court, during the main hearing.

(4) If the judge, i.e. the court acts upon the request made by the defense counsel referred to
in paragraph 3 from this article, and the entities referred to in paragraph 1 of this Article do
not respond to the request made by the court in the deadline prescribed in paragraph 2 of this
Article, the court will issue a fine to the responsible, i.e. official representative person in the
entities referred to in paragraph 1 of this Article in the amount from 2500 to 5000 Euro payable
in Macedonian Denars.

The practical implementation of the provisions referring to any actions taken by the
defense has proven to be very difficult, because those provisions cannot be applied truly and
effectively as follows:

e ltisvery difficult for the defense counsel to suggest any actions and to present any
information to the public prosecutor that would be in favor of the defendant (as
per Article 310 of the Criminal Procedure Code) because of the lack of
communication which is basically reduced to exchanging written briefs and
requests only, which is the least efficient and slowest type of communication there
is.

Direct communication is extremely difficult because it is not possible to establish it as
such, although that would be the ideal and most efficient way to review any suggestions and
avoid any unnecessary overlaps.

The Macedonian Bar Association is the best forum to be used in order to overcome all
these issues and establish a contacts exchange system that would provide for a more efficient
and official communication between councils and prosecutors.

e When undertaking defense actions, defense counsels are faced with difficulties in
the cooperation with various authorities and institutions, and sometimes it is
necessary even for the courts to get involved so as to ensure certain information
and notifications (as per Article 311 of the Criminal Procedure Code), which are
then delivered to the courts, instead to the defense.

e The lack of financial means necessary to hire different experts and to conduct
expert examinations is a regular problem that makes the preparation of the
defense even more difficult, on top of the issues of the equality of the parties and
the equality of arms in the general sense, as elements of the right to a fair trial.
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10. EXPLANATION OF MOTIONS — TENDERED EVIDENCE OBJECTIONS (before the
main hearing)

Article 347

Rejection of tendered evidence
(1) The Presiding Judge of the Trial Chamber may reject any tendered evidence:
1) if the proposal refers to a manner of gathering evidence that is prohibited by law, to
evidence whose use is not allowed by the law or to a fact that cannot be proven under the law
(unlawful proposal);
2) if it is unclear, incomplete or aimed towards a significant postponement of the procedure;
or
3) if the facts that need to be established according to the proposal are not relevant to the
decision making, i.e. if there is no connection between the facts that need to be established
and the decisive facts, or if such a connection cannot be established due to legal reasons
(irrelevant proposal) .
(2) The Presiding Judge of the Trial Chamber may summon the parties to appear before the
court on a specific date in order to elaborate their proposals i.e. their objections in regard to
any proposed evidence.
(3) The decision rejecting the proposal for presenting evidence must be elaborated. Upon
proposal from the parties, the Trial Chamber may alter or withdraw this decision in the later
stages of the procedure.

Bearing in mind the practical experiences in the implementation of the Criminal
Procedure Code, defense councils rarely encounter the possibility to summon any of the
parties as provided for in paragraph 2 of Article 347, for the purpose of explaining and
elaborating on any motions or objections with regards to any tendered evidence.

The Law provides that the presiding judge may call the parties on a specific day, but
the Law does not prohibit the defense attorney to ask the presiding judge to summon the
parties for the same reasons, i.e. to ask the trial chamber to invoke Article 347, paragraph 2
of the Criminal Procedure Code.

Such actions and especially any objections to the tendered evidence may contribute
towards a more efficient defense during the main trial.
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11. VISUAL-AUDIO RECORDING OF THE MAIN HEARING

Article 374

Manner of keeping the record of the main hearing
(1) An audio recording or a visual-audio recording shall be made of the course of the
proceedings at the main hearing.
(2) At the beginning of the hearing, the President of the Chamber shall inform the present
parties and all other participants in the procedure that the discussion is being recorded and
that the recording is an audio or audio-visual recording of the hearing.
(3) In cases when there are no technical conditions to do the audio or visual-audio recording
of the course of the proceedings at the main hearing, the President of the Chamber may order
for a stenographer’s record to be maintained.
(4) Within 48 hours of the main hearing, the stenographer’s record of the main hearing shall
be decoded and reviewed, signed by the person that is maintaining it, the parties, the
individual judge, i.e. the Presiding Judge of the Trial Chamber and annexed to the rest of the
case file.
(5) The audio or the visual-audio recording of the proceedings at the main hearing is part of
the court case, which is included into the automated case management information system
(ACMIS).
(6) The audio or the visual-audio recording must not be made public, broadcasted or to be
used for aims and purposes outside of the criminal procedure.
(7) The parties and the defense counsel shall have the right to get a copy of the audio or visual-
audio recording or the stenographer’s record within three days of the main hearing, in a hard
copy or an electronic format. The copy of the recording shall be provided immediately, and not
later than 24 hours.

When it comes to the implementation of the Criminal Procedure Code, the most
negative practical experiences of the defense councils are related to the visual and audio
recording of the main hearing.

Namely, although the maintenance of a visual-audio record of the main hearing is
mandatory and does not provide for any other options, this rule is not observed in the
majority of the hearings. The record is kept by a court reporter, who types in the dictation by
the individual or the presiding judge. By doing so, the essence of the adversarial criminal
procedure is almost fully lost. Even when the conditions for visual-audio recording are met in
the courtroom (visual-audio record), during the hearings judges still dictate the text that goes
on record.

In order to ensure the efficiency of the defense and full implementation of the legal
provisions, defense councils have to insist on a visual-audio record of the hearing, without
any dictating. When it comes to this, there should not be any concessions and all the
participants in the proceedings, mainly the courts, but also the prosecution offices and
defense councils have to insist on the required technical capabilities so that the hearing
record can be maintained in the legally prescribed manner.
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12. EXAMINATION OF WITNESSES

Article 384

Direct, cross and re-direct examination of witnesses
(1) The witness shall be examined by the party that has called the witness pursuant to article
383 paragraph 2 of this article. The questions for the witness by the other party shall be limited
and refer only to the questions that have been asked earlier during the examination of the
same witness by the party that called him or her. The questions of the re-direct examination
of the witness by the party that has called him or her shall be limited and refer only to the
questions asked by the other party during the examination of the witness.
(2) Leading questions shall not be allowed during the direct examination, except in cases when
it is necessary to clarify some statements by the witness. As of a rule, leading questions shall
be allowed only during the cross-examination.

Defense councils are dissatisfied in practice, mainly due to the reduced effect that one
may achieve through the direct examination of witnesses, but especially through the cross
examination of witnesses, as a result of the fact that no visual or audio record of the hearing
is being maintained.

Quite often, the discreditation of a specific witness is dampened by the fact that the
examination of the witnesses is not continuous, but one has to wait for the judge to dictate
everything for the record. Apart from that, the impressions that professional and lay judges
get, the manner in which those are being presented, any contradictions and the behavior of
withesses are much less visible and noticeable, unlike the trials when the examination of
witnesses is uninterrupted and visually-audio recorded. The participants at all training
sessions have pointed out the above described experiences in the exactly identical way.
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13. DEADLINES

Article 410
Right of appeal and filing deadline
(1) Any authorized person may file an appeal against the first instance verdict, within fifteen
days from the day of receipt of the certified copy of the verdict.
(2) Any timely appeal by an authorized person shall delay the enforcement of the verdict.

Article 420
Response to an appeal
(1) Without any delays, the first instance court shall deliver one copy of the appellant’s brief
to the respondent (Articles 130 and 131), who shall be obliged to file a respondent’s brief with
the court within eight days after receiving a copy of the appeal.
(2) The first instance court shall deliver the appellant’s and the respondent’s briefs along with
the rest of the case file to the second instance court within three days of the receipt of the
respondent’s brief, i.e. after the response deadline has expired.

Article 439

Admissibility of appeal
(1) An appeal against the judgment of the second instance court with the court that
adjudicates in third instance shall only be allowed in the following instances:
1) if the second instance court passed a sentence of life imprisonment, or if it affirmed such a
sentence passed by first instance court’s judgment;
2) if the second instance court passed a verdict on the basis of a hearing held; and
3) if the second instance court reversed the judgment of the first instance court whereby all
charges have been dropped against the defendant and then passed a verdict declaring the
defendant guilty.
(2) The third instance court shall rule on the appeal against the second instance judgment
during a session of the chamber in accordance with the provisions that are applicable to the
second instance procedure. There shall be no hearing before this court.
(3) The provisions of Article 435 of this Law shall also be applicable in the case of any co-
defendants who did not have the right to appeal the second instance judgment.

Article 481

Announcing the verdict
(1) After the completion of the main hearing, the court shall immediately announce the verdict
and proclaim it along with the essential reasons. The verdict shall have to be prepared in a
written form within eight days of its proclamation.
(2) An appeal may be filed against the verdict within eight days from the day of delivery of the
copy of the verdict.
(3) The provisions of Article 174 of this Law shall be applied correspondingly also in respect of
any cancellation of detention after the announcement of the verdict.
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The practical experiences of defense councils have shown that they are not satisfied
because of the very limited deadlines for an appeal and responses to an appeal, as well as for
providing evidence after receiving the notification on the completion of an investigation,
especially in the event of voluminous and complex cases.

This has an effect on the effectiveness of the defense and the participants were
unanimous in their opinions that the law has to be changed and thus introduce flexible
deadlines that are to be imposed by the courts, depending on the size and complexity of the
case, on the basis of filed motions by the party, immediately after the announcement of the
verdict.

It is really unacceptable to be expected to observe the very same limited deadline of
15 days, even for crimes that are punishable by life imprisonment, as well as for white collar
crimes and organized crime, where the judgments alone might be 1,000 pages thick. Parties
should be able to ask for extension of the deadline due to the sheer size and complexity of
the case and the court should be one that will independently rule on the extension and the
limits.

Having a strictly limited deadline for an appeal of 15 or 8 days is contrary to the right
to a fair trial.
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14. MOTION FOR PROTECTION OF LEGALITY

Article 457
Grounds for the motion
The Chief Public Prosecutor of the Republic of Macedonia may file a motion for protection of
legality against judicial verdicts that have entered into effect if there was a violation of the
Constitution, the law or an international agreement that was ratified in accordance with the
Constitution of the Republic of Macedonia.

Considering the experiences of defense councils, the motion for protection of legality
is not an effective legal remedy, since councils are not able to file such motions directly with
the Supreme Court and it is at the public prosecutor’s discretion, whether such a motion will
be filed or not.

With the latest changes to the criminal procedure system, prosecutors are deemed to
be an equal party to the proceedings and it would be illogical for one of the parties (defense)
to be asking the other party (prosecution) for the application of this legal instrument.

The importance of legal protection against any violations of the Constitution, the law
or an international agreement that was ratified in accordance with the Constitution of the
Republic of Macedonia imposes the need to change the current legal solution, so that to allow
defense councils to file motions for protection of legality directly with the Supreme Court of
the Republic of Macedonia.
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